US Department of Housing and Urban Development’s                                                                                                                                                   Office of Residential Care Facilities (ORCF)
New Document Transition Policy Clarification for Special Issues
	
	Scenario
	Old Documents to Use
	New Documents to Use

	Master Lease Transition Policy
	For all new master leases for all projects that obtain a commitment dated on or after July 12, 2013:
	
	ORCF will require the use of all new documents.

	
	If a master lease was created under the old documents, and another project (“New Project”) being added to the master lease obtains a commitment dated on or after July 12, 2013:
	ORCF will require the use of the new documents, except for the following Master Lease documents already in place:

- Master Lease

- Cross-Default Guaranty of Subtenants
	The remaining documents used by the New Project must be new  documents, including without limitation:

· Master Lease SNDA (Form HUD–92333–ORCF)
· Healthcare Regulatory Agreement—Master Tenant (Form HUD–92337–ORCF)
· Master Tenant Security Agreement (Form HUD–92340–ORCF)
· Master Lease Estoppel Agreement (Form HUD-92339-ORCF)
· Healthcare Regulatory Agreement - Operator (Form HUD-92466A-ORCF)
· Healthcare Regulatory Agreement—Borrower (Form HUD-92466-ORCF)

	AR Financing Transition Policy

	For all new accounts receivable lines submitted on or after July 12, 2013 (or for new lines on new projects  that obtain a commitment date on or after July 12, 2013):
	
	ORCF will require the use of all new AR related documents, including without limitation:

· A/R Financing Certification (Form HUD-90020-ORCF)
· Intercreditor Agreement (Form HUD-92322-ORCF)1


	
	Scenario
	Old Documents to Use
	New Documents to Use

	
	If the line of credit was previously approved by HUD and either:

a. A New Project is being added to the line, or
b. The line of credit is being renewed or extended in time
	ORCF will allow the use of the following old documents: 

- Intercreditor Agreement

- Rider to Intercreditor Agreement 

UNLESS the scenario will result in a Substantial Change2 to the terms of the AR line of credit previously approved by HUD.
	In all instances, ORCF will require the use of: 

· A/R Financing Certification (Form HUD-90020-ORCF)   

If the scenario results in a Substantial Change,2 ORCF will also require the use of all new AR related documents, including but not limited to:

·  Intercreditor Agreement (Form HUD-92322-ORCF)1


	Transfer of Physical Assets (TPA) Transition Policy

	In a TPA scenario involving a new owner entity, if the new owner assumes the in-place loan documents, such assumption shall cover the owner’s regulatory agreement:
	The new owner would assume the existing owner’s regulatory agreement (rather than executing a new agreement) and would be required to execute the Lean Rider to Regulatory Agreement if one is not already in place:

·    Regulatory Agreement (HUD-92466)

· Lean Rider to  Regulatory Agreement
	

	
	In a TPA scenario involving a new owner entity, if the new owner must take possession of the land “subject to” the existing loan documents:
	ORCF will require the new owner to execute the old forms, including but not limited to:

- Regulatory Agreement (HUD-92466)

- Lean Rider to  Regulatory Agreement
	

	Transition Policy for  New Operators (including Management Agents that will hold the licenses for a facility)3:

Transition Policy for  New Operators (including Management Agents that will hold the licenses for a facility)3:


	For new IOI Operators:
	
	ORCF will require the operator to execute all new documents, including but not limited to:

· Consolidated Certification – Operator (Form HUD-90015-ORCF)
· Consolidated Certification – Parent of Operator (Form HUD-90016-ORCF) (if applicable)
· Healthcare Regulatory Agreement – Operator (Form HUD-92466A-ORCF)   [Where a HUD form 94000-ORCF is not being used,  the words ” any property pledged by the Owner as collateral for the insured mortgage loan” shall be substituted for the term “Mortgaged Property”]
· Operator Security Agreement (Form HUD-92323-ORCF)
· Addendum to Operating Lease (Form HUD-91116-ORCF) (if applicable)
· Subordination, Non-Disturbance and Attornment Agreement of Operating Lease (SNDA) (Form HUD-91110-ORCF) (if applicable)
· Operator Estoppel Certificate (Form HUD-91117-ORCF) (if applicable) 


	
	For new non-IOI Operators, ORCF will allow the use of the Rider to the Security Agreement, upon request, as announced in Notice H-2013-26:
	
	ORCF will require the operator to execute all new documents, including but not limited to:

· Consolidated Certification – Operator (Form HUD-90015-ORCF)
· Consolidated Certification – Parent of Operator (Form HUD-90016-ORCF) (if applicable)
· Healthcare Regulatory Agreement – Operator (Form HUD-92466A-ORCF)   [Where a HUD form 94000-ORCF is not being used,  the words ” any property pledged by the Owner as collateral for the insured mortgage loan” shall be substituted for the term “Mortgaged Property”]
· Operator Security Agreement (Form HUD-92323-ORCF)
· Addendum to Operating Lease (Form HUD-91116-ORCF) (if applicable)
· Subordination, Non-Disturbance and Attornment Agreement of Operating Lease (SNDA) (Form HUD-91110-ORCF) (if applicable)
· Operator Estoppel Certificate (Form HUD-91117-ORCF) (if applicable)


	
	Scenario
	Old Documents to Use
	New Documents to Use

	Transition Policy for  New Management Agents:  


	For new Management Agent that does not hold the licenses for a facility:
	
	ORCF will require the management agent to execute all new documents, including but not limited to:
· Consolidated Certification – Management Agent (Form HUD-90017-ORCF)
· Management Certification – Residential Care Facility (Form HUD-9839-ORCF)

	New Construction Two-Stage Submission Process
	Old documents were timely used in the initial submission.
	Use the old submission documents, consistent with the old submission checklist, on the final submission.  Closing documents will still be new documents if the firm commitment for the initial stage is issued on or after July 12, 2013.
	To maintain consistency and assure that all relevant information is received, only use the new submission checklist, and new submission documents, if the new initial submission checklist was used.  Closing documents will still be new documents if the firm commitment for the initial stage was issued on or after July 12, 2013.

	241 Transactions
	Firm Commitment on 241 is issued on or after July 12, 2013 on a project with an existing FHA-insured loan which is governed by the old documents:
	
	New closing documents are to be used.  Sample amended new documents will be posted for 241 closings to assure compatibility (e.g., handling RFR and residual receipts accounts).


End Notes:
1. The Intercreditor Agreement (Form HUD-92322-ORCF) may be subject to revision pursuant to ORCF’s intention to publish a revised version for public comment.
2. For the purposes of the new document transition policy, HUD defines a Substantial Change as a term in the AR Lender Loan Documents that: (1) adds an interest reserve to the AR Lender Loan, (2) increases the interest rate payable on the outstanding principal balance of the AR Lender Loan (other than increases in the interest rate pursuant to variable interest rate provisions thereof), (3) increases the Maximum Commitment Amount of the AR Lender Loan by 15% or more from the amount approved prior to July 12, 2013, or (4) amends or expands the type of obligations secured by the AR Lender Loan, and/or changes any term or condition that might be deemed substantial at the sole discretion of HUD.    

3. HUD will rely on the Operator's Attorney's Opinion to ensure no loss of priority.
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