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RE: Section 112 of the HUD Ref orm Act of 1989
Dear Ms. Sabatino and M. Vol k:

This letter is a followup to your January 10, 1992 neeting
with Judy Keeler of ny staff and Ed Murphy, Associate Cenera
Counsel for Legislation and Regul ati ons, and your subsequent
conversations with Ms. Keeler. At the neeting, and previously
with the Ofice of Ethics, your organization and representatives
from State Housi ng Fi nance Agencies rai sed several concerns
concerning the inmpact of the Section 112 requirenents on the
operation of the HFAs. Since that neeting, you arranged to have
informational material illustrating the organization and
functions of an HFA forwarded to Ms. Keeler by one of the
representatives at the neeting, J. Judson MKellar, Jr., Genera
Counsel of the Virginia Housing Devel opment Authority.

Ms. Keel er al so has had brief discussions with you and Davi d
Rawl e of the Maryland Attorney General's O fice and has revi ewed
prior correspondence from Rebecca Peace of the Pennsyl vania
Housi ng Fi nance Agency.

Recently, by letter of March 23, 1992, you raised simlar
concerns about the inpact of Section 112, as well as three other
HUD regul ations, in response to the Departnment's request for
comrents published in the February 20, 1992 Federal Register
Your comrents will be reviewed in the very near future by the
Regul ati on Review Conmittee. The Conmittee nay deci de on the
basis of your letter to nake nodifications to the regul ations
i mpl enenting Section 112. This letter does not affect any action
which the Cormmittee may take as a result of your comments.

You have raised the possibility of including HFAs within the
exenptions of State and | ocal governnment officials contained in
24 CFR 86.20 (f) and 24 CFR 86.25 (f). This is one of the
i ssues that you raised that will be addressed by the Regul atory
Revi ew Committee. Based upon our review, it is our opinion that
some HFA officials already are covered by the exenptions.

Pursuant to subsections (f)(3) of both 86.20 and 86. 25, the
exenptions apply to: "Full-tinme, appointed officials of a State



and | ocal governnent who serve in policy-level positions. These
i ndi vi dual s include cabinet officials of a State and | oca
gover nnent, Conmmunity Devel opment and Housing Directors, and

Public Housing Authority Directors." Although HFAs are not
specifically mentioned in the Rule, they may be covered by the
exenption. For exanple, the Maryland programis operated through
a State Departrment. The Virginia Housing Devel opnent Authority
is a political subdivision of the State. It is our understanding
that other HFAs are simlarly established and organi zed.

If an official of a covered HFA otherwi se neets the
definition in the exenption, then that official would be exenpt
fromthe Rule. However, the "State and | ocal governnent
exenption" does not apply to all enpl oyees of the covered entity.
The Rul e states:

To qualify for the exception, the individua
nmust occupy a position that is responsible
for setting policy for the organization, or
for participating in the devel opnent of that
policy with the organi zati on head. The
exception does not include positions in which
the i ncunbent sinply executes policy set by
ot hers.

It is our understanding that the HFAs are primarily concerned
with the paperwork burden and inpact on communi cations that you
perceive the requirenents of the Rule inplenenting Section 112
may have on HFA enpl oyees. Because the exenptions are limted to
only official policy-making positions, they may not address this
concern.

As we have discussed, it is difficult to draw any rigid
di stinctions between what communi cati ons by an HFA enpl oyee
represent an intent to influence a funding decision or managenent
action (and, therefore, are subject to the registration and
recor dkeepi ng requirenents of the Rule), and what conmunications
consi st of efforts to conply with HUD conditions, requirenents or
procedures (and, therefore, are not subject to those requirenents
of the Rule). Fromthe descriptions that you have provided to
us, it appears doubtful that the vast majority of communications
of HFA enpl oyees woul d constitute "lobbying." |In general, if the
conmuni cation is in response to a witten HUD requirenent, and is
made wi thin established channels for receiving the comunication
then it is not a covered comruni cation. The fact that the
communi cati on may be designed to persuade HUD to take sone action
is not dispositive.

For exanple, an enpl oyee's communi cation of problens in a
programto the appropriate Departnent representative conmes within
the "conpliance with HUD requirenents" exception, if, as is nost
often the case, such notification is provided for in the witten
program gui dance. Even if the communication is not required in
witten program gui dance, it would not be covered if the HFA was



responding to a request froma Departnment enpl oyee. Assisting in
3

the preparation of an application for funds and advocating for
approval of the application would not constitute covered | obbying
as long as these activities were conducted within the franework
of established Departnment procedures. Participation in audits or
i nvestigati ons woul d not be covered since they do not involve
either a funding decision or "nmanagenent action" as defined in
the Rule. Wen a lender responds at HUD s request to a revi ew of
its servicing activities, this comunication is nade in
compliance with HUD activities.

The HFA may wish to exercise control over which enpl oyees
woul d be covered by the Section 112 recordkeeping or registration
requi rements by specifying which enpl oyees are authorized to nake
| obbyi ng contacts with the Departnment. The Rule focuses on
expendi tures and agreenents to make expenditures to influence a
fundi ng deci sion or managenent action. As the response to
coment 64 in the Rule states: " communi cations are
i mportant, for purposes of this Rule, only if they are nade as a
result of an expenditure or agreenent to influence a departnenta
decision.” If lobbying is not intended to be part of an
enpl oyee' s enpl oynment agreement or duties and responsibilities,
then the HFA may want to nake that clear in sonme witten
communi cation. W believe that the Pennsyl vani a Housi ng Fi nance
Agency has taken that action. However, note that the failure to
specifically direct an enpl oyee to engage in | obbying activity
woul d not, in and of itself, exclude the HFA from coverage under
the Rule. See the discussion in Section IV, nunber one of the
Appendi x to the Rule at page 22951 of the May 17, 1991 Federa
Regi ster.

W understand that, because of the relationship between the
HFA and the project owners and sponsors, it is sonetines
difficult to determ ne whether covered | obbying activity falls
wi t hin 86.20 (requirenments for persons making expenditures to
obt ai n | obbyi ng services) or 86.25 (requirenents for persons
engaged to provide | obbying services). Based upon the
informati on available to us, it appears that nost of the covered
activity comes within 86.20 (a)(i) or (a)(ii). Those
subsections include both | obbying on behalf of the HFA itself and
| obbyi ng on behal f of another "person,” i.e., the project owner
or sponsor, where the HFA has a financial or other interest in
the project. Only in rare instances, none of which we are
presently aware, would the project owner or sponsor nake an
expenditure to the HFA to conduct | obbying, thus subjecting the
HFA to the requirenents of 86. 25.

Under 86.20, the HFA is required to keep records of all
expenditures for |obbying activity. |[If the expenditures to
persons ot her than regularly enployed personnel of the HFA tota
nore than $10, 000 in one year, then the HFA nust report all such
expenditures. Conpensation to regul ar enpl oyees of the HFA who
may be engaged in | obbyi ng does not have to be reported under



86.25. However, as we have di scussed, the HFA enpl oyee who
engages in | obbying nmust conply with the registration provisions
of 86.25 within fourteen days of the date on which the
expectation that the enployee will conduct |obbying arises.

We have considered your suggestion that the HFA be permtted
to subnmit one registration formfor all enployees, or one form
listing all enployees who will be conducting | obbying with
respect to one project or Federal action nunber. This is also a
comment that you previously nmade to the Regul ati on Revi ew
Conmittee. It will be reviewed and independently consi dered by
the Committee. In our opinion, this accomvpdati on may be
precluded by the present | anguage of the statute. Section 112
(c) (1) provides that any person who conducts | obbying of the
Departnment nust register in witing. The registration nust
i nclude a statenent whether the registrant has been enpl oyed by
the federal governnent within the two years preceding the
registration and, if so, in what capacity. Because of this
latter certification requirenent, we believe that it is necessary
that each registrant fill out a separate registration form

We hope that this information is helpful to you. W are
happy to continue our dialogue with you to assure that the
i mpl enentati on of Section 112 does not have a del eterious effect
on the inmportant function that Housing Finance Agenci es have in
the Department's mission. |f you, or your menber organizations,
have specific questions about covered comuni cations or
regi stration, reporting, or recordkeeping requirenents, please
feel free to continue to address themto either to me or Judith
Keel er, Deputy Assistant General Counsel for Personnel and Ethics
Law.

Very truly yours,

Carole W W1 son

Associ ate General Counsel
for Equal Opportunity and
Adm ni strati ve Law



