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SUBJECT: Personal Liability of Proposing and Deciding Oficials

The Enpl oyee Rel ations Branch, OPT, has requested that this
of fice i ssue gui dance to proposing and deciding officials
regarding their liability, if any, for suits brought against them
personal ly by HUD enpl oyees. This nmenorandum deals with that
i ssue. This nenorandum does not cover actions brought by
citizens or conpani es against HUD officials in their individua
capacities for allegedly negligent acts involving Departnental
prograns.

The short answer is that Federal supervisory enpl oyees are
absol utely immune from action taken by them as proposing or
deciding officials, provided that the action was taken within the
scope of enploynment. Raney v. Bowsher, 915 F.2d 731 (D.C. Cir.
1990) (perfornance based adverse action); Lonbardi v. Snal
Busi ness Administration, 889 F.2d 959 (10th G r. 1989) (conduct
based adverse action); see, Currie v. Guthrie, 749 F.2d 185 (5th
Cr. 1984) (supervisor filing conplaint with local authorities
about subordinate's threat to kill her during perfornmance based
counsel ling session). The definition of the scope of enpl oynent
depends on State law. Since, however, that definition is usually
qui te broad, actions of proposing and deciding officials would be
included in the definition

I. STATE TORT CLAI M5
A. BACKGROUND

A proper understanding of this issue nust begin with sone
hi stori cal background. Federal officials were considered to be
absolutely immne fromcommon |law tort actions as long as their
actions were within the outer perinmeter of their official duties.
Barr v. Matteo, 360 U. S. 564 (1959). This doctrine underwent
some nodi fication over the years. In Doe v. McMIlan, 412 U S
306 (1973), the Court limted legislative inmunity and
specifically limted the imunity of the Superintendant of

Docurents and the Public Printer because they exercised
discretion only to the extent of estimating the demand for



particul ar docunents and adjusting the supply accordingly.
Eventually, in Westfall v. Erwin, 108 S.Ct. 580 (1988), the Court
held that | ow | evel Federal enployees could not avail thenselves
of absolute imunity when their conduct occurred within the scope
of enpl oynent but was not discretionary.

As a result of the Westfall decision, Federal officials were
in an uproar. Congress reacted by enacting Pub. L. 100-694.
This law, known as the Federal Enployees Liability Reform and
Tort Compensation Act of 1988 (FELRTCA), was enacted to provide

imunity for Federal enployees frompersonal liability for comon
law torts comrtted within the scope of their enploynent. |[bid.
at 2(b). Inits Findings section, Congress declared that:

1. Federal enpl oyees had been protected from
personal common law tort liability by a broad
based inmmunity and that the Federal Tort
Clains Act (FTCA) had served as the sole
means of conpensating persons injured by the
torti ous conduct of Federal enployees.

2. Recent judicial decisions, particularly
the decision of the Supreme Court in Westfal
v. Erwin, had eroded the conmon | aw tort
immunity previously avail able to Federal
enpl oyees.

3. The erosion of immunity of Federa

enpl oyees fromconmon |law tort liability had
created an inmmediate crisis involving the
prospect of personal liability and the threat
of protracted personal tort litigation for
the entire Federal workforce.

Id. at 2(a). Accordingly, Congress amended the FTCA to be the
exclusive renedy for tort clains as follows:

The renedy against the United States provided
by the FTCA for injury or |oss of property or
personal injury or death arising or resulting
fromthe negligent or wongful act or

om ssion of any enpl oyee of the Governnent
whil e acting within the scope of his office
or enploynent is exclusive of any other civi
action or proceeding for noney damages by
reason of the same subject matter agai nst the
enpl oyee whose act or onission gave rise to
the claimor against the estate of such

enpl oyee. Any other civil action or
proceedi ng for noney danages arising out of



or relating to the same subject nmatter

agai nst the enpl oyee or the enployee's estate
is precluded without regard to when the act
or oni ssion occurred.

Id. at 5, amending 28 U S.C. 2679(b). Congress also provided
that the Attorney CGeneral could certify as to whether the

def endant enpl oyee was acting within the scope of his office or
enpl oynent at the time of the incident out of which the claim
arose. |lbid. at 6. That certification was then to serve as the
basis for substituting the United States as the defendant, if the
case were in Federal court; it was to serve as the basis for
granting a renoval action to Federal court under the Federa
renoval statute, if the case were in State court. [|bid.

The resulting judicial reaction to FELRTCA has been
supportive of the legislation in all the circuits where the issue
has been raised. See, Kelly v. United States of America, 924
F.2d 355 (1st Cir. 1991) (FELRTCA "requires substitution of the
United States for an individual defendant where the latter was
sued by reason of acts or om ssions occurring within the scope of
his or her Federal enploynent."); Nasuti v. Scannel, 906 F.2d 802
(1st Cir. 1990) ("Westfall Act thus expressly provided for the
absolute immunity of government enpl oyees for acts comitted
within the scope of their enploynent that amounted to common | aw
torts."); Yalkut v. Gemignani, 873 F.2d 31 (2d G r. 1989) ("FTCA
was anended to provide absolute imunity to 'any enpl oyee of the

federal Government' who acts within the scope of his or her
enpl oynent, for nmoney damages arising from common | aw
torts...."); Melo v. Hafer, 912 F.2d 628 (3d Cir. 1990), cert.
granted, 111 S.C. 1070 (1991) ("The purpose of FELRTCA was to
"return Federal enployees to the status they held prior to the
Westfall decision,' that is, a status of absolute inmmnity for
activities within the scope of their enploynent."); Arbour v.
Jenkins, 903 F.2d 416 (6th Gr. 1990) (sane); Saul v. United
States of America, 928 F.2d 829 (9th Cir. 1991) (san®);
Christensen v. Ward, _ F. Supp.__ (D. Uah 1989), aff'd 916 F.2d
1462 (10th Gir. 1990), cert. denied, 111 S. C. 559 (1991)
(appendi ng and approving District Court's opinion) (FELRTCA "is
designed to confer personal immunity fromtort liability upon
that class of Federal enployees who are not protected by other
statutes and whose functions woul d not be viewed as
"discretionary ' under the principles of Wstfall...."); Sowell
v. American Cyanamd Co., 888 F.2d 802 (11th Cr. 1989). See
al so, McCulley v. United States, LEXI S#5697, unreported deci sion
of the Seventh Circuit dated April 3, 1991.1 The protection of

1 Although to date no Fifth Circuit cases have discussed
FELRTCA, that circuit had previously decided that a Federa
enpl oyee who was acting within the scope of his enploynment and
whose action was discretionary is immune fromstate tort clains.



FELRTCA persists to protect a Federal enployee notw thstandi ng
the fact that the United States is also i Mmune fromsuit under
the FTCA. United States v. Smith, 111 S. Ct. 1180 (1991).

B. PROCEDURES

The key to the protection of absolute imunity is the
determ nation that the supervisor was acting within the scope of
his or her enploynment. Nasuti, supra. FELRTCA provides that the
Attorney General shall make a deternination as to whether an
enpl oyee was within the scope of his or her enploynment. 1d. at

6. (The Attorney General's authority to nake such
determ nati ons has been delegated to United States Attorneys.

28 C.F.R 15.3; Arbour, supra.) This deternmination is
concl usi ve for purposes of determ ning whether removal from State
to Federal Court is appropriate. 28 U S.C. 2679(d)(2). Thus,
the first step for a Federal enployee to take, upon being sued
personally, is to request that the Departnent of Justice nake a
scope of enployment determination. The procedures for making
such a request are found at 28 C.F.R 50.15(a). The supervisor
must nake a request for representation in the law suit nam ng him
or her personally and nust provide a short explanation as to why
the actions sued upon were in the scope of enploynent. That
supervi sor's supervi sor nmust then endorse the request. The
second |ine supervisor will then obtain the concurrence of the
Regi onal Counsel. Regional Counsel should then discuss with the
U S. Attorney's Ofice whether the request may be sent to that

of fice or whether it should be sent to the Branch Director, Torts
Branch, Civil Division, Departnment of Justice, Washington, D.C
20530. In the absence of direction to send the request to the
US Attorney's Ofice, the request nust be subnitted to the
Torts Branch.

Once the action has been renmoved to Federal Court, the
plaintiff may challenge the certification and the court nust make
a finding on the scope of enploynment issue. Nasuti, supra;
Arbour, supra; Donio v. United States, 746 F.Supp. 500 (D.N.J.
1990). A Federal enployee who receives a determ nation that he
or she was not acting within the scope of his or her enpl oynent
may al so chal |l enge the negative certification. Jackson v. United
States of Anerica, LEXIS#17629 (D.D.C. 1990); 28 U.S.C

2679(d) (3), as anmended by 6 of FELRTCA

Currie v. Quthrie, 749 F.2d 185 (5th Cir. 1984). In Currie a
Federal enpl oyee had sued her supervisor personally for having
filed a conpl aint against her with the |ocal police for

di sturbing the peace in a public place (threatening to kill her
supervi sor during a counselling session on job perfornance).



C. SCCOPE OF EMPLOYMENT

The scope of enploynent issue is to be determ ned based upon
the law of the State where the all eged negligence occurred.
28 U.S. C 1346(b) and 2672; Kelly, supra; Arbour, supra.2
Generally, State definitions are quite broad.3 It is not
possible to enunerate here the definitions of all of the States.
However, the Restatenent of Agency, Second, provides a
formul ati on of the general American rule. Section 228, Genera
St at ement, provi des:

2 The Second and Tenth Circuits subscribe to the view that
scope of enploynent determ nations are based on a two pronged
Federal test:

1. Whether there is a reasonabl e connection
bet ween the act and the Federal agent's
duties and responsibilities; and

2. Whether the act is "not manifestly or
pal pably beyond the agent's authority."

Yal kut, supra; Christensen, supra. These decisions are plainly
wong on this issue. Under the FTCA the claimnust be decided in
accordance with the | aw of the place where the act or om ssion
occurred. 28 U.S. C 1346(b) and 2672. Yal kut al so ignored
Second Circuit precedent on this issue. Conpare Yalkut with
Cronin v. The Hertz Corp., 818 F.2d 1064 (2d Cr. 1987) (finding
the law of the place where the act occurred to apply in a scope
of enpl oynent decision under the Federal Drivers Act, 28 U. S C
2679(b), which was replaced by the revision enacted by
Pub. L. 100-694).

3 In Massachusetts, for exanple, the conduct of an agent is
within the scope of enploynent if it is of the kind he is
enpl oyed to perform if it occurs substantially within the
aut horized tinme and space linits; and if it is notivated at |east
in part, by a purpose to serve the enployer. Kelly, supra,
citing Wang Laboratories, Inc. v. Business Incentives, Inc., 398
Mass. 854, 501 N E.2d 1163 (1986). In M chigan an enployee is
acting within the scope of his enploynment if he is engaged in the
service of his master, that is, whether the enployee's actions
are within his authority. Arbour, supra, citing Barnes v.
Mtchell, 341 Mch. 7, 67 N.W2d 208 (1954); Leitch v.
Swi t chenko, 169 M ch. App 798, 333 N.W2d 140 (1983). An
enpl oyee's actions may be within the scope of enploynment even if
the actions constitute intentional torts. Arbour, supra, citing
Raudabaugh v. Bal ey, 133 M ch. App 242, 350 N.W2d 242 (1983).



(1) Conduct of a servant is within
the scope of enploynent if, but
only if:

(a) it is of the kind he is
enpl oyed to perform

(b) it occurs substantially within
the authorized time and space
limts;

(c) it is actuated, at least in
part, by a purpose to serve the
mast er, and

(d) if force is intentionally used
by the servant agai nst another, the
use of force is not unexpectabl e by
the master.

(2) Conduct of a servant is not
within the scope of enploynent if
it is different in kind fromthat
aut hori zed, far beyond the

aut horized time or space limts, or
too little actuated by a purpose to
serve the naster.

Section 229 reads:
Ki nd of Conduct within Scope of Enpl oynent

(1) To be within the scope of the

enpl oynent, conduct nust be of the sane
general nature as that authorized, or
incidental to the conduct authorized.

(2) In determ ning whether or not the
conduct, although not authorized, is
neverthel ess so simlar to or incidental to

t he conduct authorized as to be within the
scope of enploynment, the followi ng matters of
fact are to be consi dered:

(a) whether or not the act is one
commonl y done by such servants;

(b) the tinme, place and purpose of the
act ;

(c) the previous rel ations between the
mast er and the servant;



(d) the extent to which the business of
the master is apportioned between
di fferent servants;

(e) whether or not the act is outside
the enterprise of the master or, if
within the enterprise, has not been
entrusted to any servant;

(f) whether or not the nmaster has
reason to expect that such an act
wi || be done;

(g) the simlarity in quality of the
act done to the act authorized,

(h) whether or not the instrunentality
by which the harmis done has been
furni shed by the nmaster to the
servant;

(i) the extent of the departure from
the normal nethod of acconplishing
an aut horized result; and

(j) whether or not the act is seriously
crim nal

As may be seen by these generalized statenents on the scope of
enpl oynent, the actions that proposing and deciding officials
take are of the kind the Federal supervisory enployee is enployed
to perform Furthernore, the actions of proposing and deci di ng
officials are discretionary, Ramey v. Bowsher, 915 F.2d 731
(D.C.Cir. 1990), and woul d have been protected even under
Vestfall.

I'l. CONSTI TUTI ONAL TORTS
A. GENERAL

FELRTCA provides that "Paragraph (1) does not extend or
apply to a civil action against an enpl oyee of the Governnent -
(A) which is brought for a violation of the Constitution of the
United States." 1d. at 5, amending 28 U. S.C.  2679(b)(2)(A).
Theref ore, FELRTCA does not protect Federal officials and
enpl oyees fromconstitutional tort clains. Constitutional torts
are clainms that CGovernment agents acted in violation of the
constitutional rights of the claimants. The Suprene Court has
hel d that claimants have a cause of action for Federal agents
violation of fourth anendnent rights, Bivens v. Six Unknown
Agents of Federal Bureau of Narcotics, 403 U S. 388 (1970), for



equal protection violations, Davis v. Passman, 442 U.S. 228
(1979), and for eighth amendnent violations, Carlson v. Geen
446 U.S. 14 (1980).

The court, however, has set forth two inportant standards as
to when a constitutional tort will be recognized. First,
CGovernment officials performng discretionary functions are
generally shielded fromliability for civil damages insofar as
their conduct does not violate clearly established statutory or
constitutional rights of which a reasonabl e person would have
known. Harlow v. Fitzgerald, 457 U S. 800 (1982). This standard
has been nodified to nean that the contours of the right nust be
sufficiently clear that a reasonable official woul d understand
that what he was doing violates that right. Anderson v.
Creighton, 107 S.C. 3034 (1987). |In effect, the court stated
that, in the light of preexisting |aw, the unlawf ul ness nust be
apparent. |bid.

Second, constitutional torts will not be recognized, where
the defendant denonstrates that:

1) there are "special factors counselling
hesitation in the absence of affirmative
action by Congress.” Bivens, 403 U S. at
396; Davis, 442 U.S. at 245; or

2) Congress has provided an alternative
renedy which it explicitly declared to be a
substitute for recovery and equally effective
in the view of Congress. Bivens, 403 U S. at
397; Davis, 442 U.S. at 245-247

In the matter of the liability of Federal supervisory enpl oyees
taki ng adverse actions, the second set of standards is of
paranount inportance. In Bush v. Lucas, 462 U. S 367 (1983), the
court held that a special factor counsell ed against the creation
of a Bivens renedy for a Federal enpl oyee who was denoted
allegedly for violating the plaintiff's first amendnent rights.
The special factor was the conprehensive procedural and
substantive provisions of the Cvil Service Reform Act of 1978
(CSRA), Pub.L. 95-454, 92 Stat. 1111. CSRA gave Federa

enpl oyees neani ngful renedi es against the United States for

enpl oynent related clains. United States v. Fausto, 484 U S. 439
(1988). Some courts then began inquiring into whether the
remedi es provided to certain classes of Federal enployees were
meani ngful . See, Spagnola v Mathis, 809 F.2d 16 (D.C. Cr. 1986)
(deni al of pronotion, conspiracy to prevent plaintiff from

pursi ng professional developnent in retaliation for Wistlebl ower
activities); Kotarski v. Cooper, 799 F.2d 1342 (9th Cir. 1986)



(denotion from probati onary supervisory position).4 However, in
Schwei ker v. Chilicky, 108 S.Ct. 2460 (1988), the court again
clarified its position in an unrel ated Social Security

Admi ni stration case. In the course of that opinion, the court
anal yzed Bush and hel d that where Congress had desi gned a program
that provides what it considers adequate renedi al nechanisns for
constitutional violations, Bivens actions should not be inplied.
The court opined that so long as Congress' failure to provide
noney damages, or other significant relief, has not been

i nadvertent, a court should defer to Congress' judgnment. 1d. at
2467-2468.5

Most of the courts of appeals in the Federal system have
ruled that the CSRA constitutes a special factor or an
alternative remedy precluding constitutional tort suits for nobney
damages agai nst Federal enployees, in their individua
capacities, arising in the Federal enploynent context. Spagnola
v. Mathis, 859 F.2d 223 (D.C. Cir. 1988)(en banc); Bryant v.
Cheney, 924 F.2d 525 (4th Gr. 1991); Pinar v. Dole, 747 F.2d 899
(4th Cr. 1984); Broadway v. Brock, 694 F.2d 979 (5th Gr. 1982);
Braun v. United States, 707 F.2d 922 (6th Cr. 1983); Feit v.
Ward, 886 F.2d 848 (7th Cir. 1989); Mon v. Phillips, 854 F.2d
147 (7th Cr. 1988); MlIntosh v. Turner, 866 F.2d 524 (8th Cr.
1988); Kotarski v. Cooper, 866 F.2d 311 (9th Cir. 1989); Saul v.
United States, 928 F.2d 829 (9th CGr. 1991); Petrini v. Howard,
918 F.2d 1482 (10th Cir. 1990); Lonbardi v Small Business
Admi ni stration, 889 F.2d 959 (10th Cir. 1989); Stephens v. Dept.
of HHS, 901 F.2d 1571 (11th Cr. 1990), cert. denied, 111 S.C
555(1990); Hallock v. Mses, 731 F.2d 754 (11th Cr. 1984); Vol k
v. Hobson, 866 F.2d 1398 (Fed. Cir.), cert. denied, 490 U S. 1092
(1989). In the First and Second Circuits, see, Kassel v. United
States, 709 F. Supp. 1194 (D.N. H 1988); and Healy v. United
States Postal Service, 677 F. Supp. 1284 (S.D.N. Y. 1987). Since
some of the above case were deci ded before Chilicky, they do not
hold that a Federal enployee has no Bivens remedy even if he has
no right of action under the CSRA. See, Pinar, supra; and Braun
supra. The post Chilicky cases, however, generally preclude a
Bi vens renedy even though all other renedies are precluded.

4 Both Kotarski and Mlntosh were vacated and remanded by
the Suprene Court after its decision in Chilicky v. Schweiker
(See next sentence in text.) Turner v. Mlntosh, 108 S.C. 2861
(1988); Kotarski v. Cooper, |Ibid.

5 Obversely, where a class of Federal agents is not clearly
covered by CSRA, and appears to have been inadvertently omitted
from CSRA coverage, that class would be subjected to a Bivens
action. Krueger v. Lyng, 927 F.2d 1050 (8th Cir. 1991) (county
executive director for U S. Departnment of Agriculture not subject
to CSRA and Congress' failure to provide for them was
i nadvertent).
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Lonbardi, supra; and Saul, supra. Accordingly, it is safe to say
that supervisors who take adverse action agai nst enpl oyees are
i mune fromconstitutional torts for nonetary damages

Whet her supervisors are personally i mune frominjunctive
relief, notwithstanding the CSRA, is not entirely foreclosed.
The Fourth Circuit has |left that question open. Bryant, supra.
The District of Colunbia Circuit has held that injunctive relief
is avail able. Spagnola, supra. The Ninth, Tenth and El eventh
Crcuits have precluded injunctive relief. Saul, supra;
Lonbardi, supra; cf. Stephens, supra (rmandanmus unavail abl e).

B. PROCEDURES

The procedures for requesting Department of Justice
representation in suits brought against supervisors personally
for constitutional torts are sinmlar to those for common | aw
torts under FELRTCA. The sane request for representation and
agency endorsenment must be prepared. For constitutional torts,
however, the request should be sent directly to the Torts Branch

I'1l. OTHER RELATED MATTERS

Not wi t hst andi ng t he open question in the courts as to
whet her supervi sors may be personally enjoined fromcomitting
constitutional torts, supervisory actions nay be enjoined w thin
the Executive Branch. An executive agency adverse action nay be
enj oi ned by a Menber of the MSPB, after the Ofice of Specia
Counsel mmkes a determ nation that an agency enpl oyee has
committed a prohibited personnel practice. 5 U S. C 1214(a)
and (b). Furthernore, a supervisor nay be disciplined or renoved
for committing a prohibited personnel practice if the Ofice of
Speci al Counsel believes that the practice was conmitted and the
MBPB i mposes sanctions after due notice and an opportunity to
reply. 5 US.C 1215.6

Finally, some collateral issues are nentioned to round out
the di scussion. A supervisor may intercept personal nai
delivered to the office without personal liability, Saul, supra,
and be absolutely i mune for anything said as a witness in a

6 Under the Privacy Act of 1974, as anended, an officer or
enpl oyee of an agency nmay be crimnally prosecuted, inter alia,
for disclosing information froma Privacy Act system of records
in violation of that Act or any rules or regulations thereunder
5 U S . C 552a(i).



judicial forum Briscoe v. LaHue,

adm nistrative forum Rocco v.
E.D. PA, Feb. 13, 1986).

Bar on,

460 U. S. 325 (1983), or an
__F.Supp. __ (No. 84-4205,
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