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MEMORANDUM FOR:  Linda D. Cheatham Director, Ofice of |Insured
Mul tifam |y Housing Devel opment, HM

FROM John J. Daly, Associate General Counsel, Ofice of Insured
Housi ng and Fi nance, GH

SUBJECT: Clarification of Menorandum on Section 542(b) of the
Housi ng and Community Devel opnent Act of 1992 -
Ri sk- Shari ng Denonstration Program

We are witing to you in connection with a nmenorandum
entitled "Section 542(b) of the Housing and Conmunity
Devel opment Act of 1992 - R sk-Sharing Denonstration Program™
which this office previously sent to you on Novenber 30, 1993.
(Attachnent A.) As you may be aware, we recently reviewed the
O fice of Housing' s new Subsidy Layering Guidelines ("SLGs") that
were published in the Federal Register on February 25, 1994, as
wel | as prepared a nmenorandum (for the General Counsel's
si gnature) exam ni ng whet her fornmer President Bush's signing
statenment precluded full del egation of subsidy |ayering
responsibilities to HCAs under section 911 of the Housing and
Conmuni ty Devel opnent Act of 1992 ("1992 Act"). As a result of
our efforts in connection with these matters, we have concl uded
that it would be useful to clarify two portions of the
Novenber 30, 1993 nmenorandum As set forth in nore detai
bel ow, both clarifications pertain to that portion of the
Noverber 30, 1993 nenorandum whi ch exami ned whet her the subsidy
I ayering requirenments of section 102(d) of the Departmnent of
Housi ng and Urban Devel oprent Reform Act ("Reform Act") could be
del egat ed.

The first clarification relates to a sentence that appears
on page 6 (in the first full paragraph) of the Novenber 30, 1993
menorandum  There we stated that if, in accordance with
section 911, the Ofice of Housing were to issue guidelines
providing for a delegation of authority to HCAs to carry out the
subsidy layering responsibilities of section 102(d) of the
Ref orm Act, then 24 CF.R Section 12.52(a) 24 C.F.R Section 12.52(a) (1)
states: "[b]efore HUD nmakes any
assi stance subject to this subpart [D] available with respect to a housing
project for which other governnent assistance is, or is expected to be, nade
avail able, HUD will deternine, and execute a certification, that the anount of
the assistance is not nore than is necessary to nake the assisted activity
feasi bl e after taking account of the other governnent assistance." would
need to be



changed. We further stated that we deferred to Myra L. Ransick
Assi stant Ceneral Counsel for Regul ations, as to whether any such
gui delines could be issued under the authority of section 911
before a change was made to that regul ation

We have since concluded that 24 C F.R Section 12.52(a)
woul d not need to be amended before any issuance of guidelines
under section 911. Indeed, as previously noted, the Ofice of Housing
recently published
the SLGs which, anpong other things, provide for a delegation of authority
to HCAs for the subsidy |ayering function. This is because OGC s
| mpl ement ati on Gui de
for the 1992 Act did not state that a regul ati on change was
needed. Further, the statute (in section 911(a)) expressly
instructs the Secretary to establish guidelines (not regul ations)
for HCAs to carry out the section 102(d) function. Finally,
section 911 authorizes a delegation of HUD s existing
section 102(d) authority. Therefore, through the issuance of
gui del i nes, HUD can delegate its responsibilities (as set forth
in 24 CF.R Section 12.52(a)) to deternine and execute a
certification that there is no excess subsidy in a project. W
do recommend (for sake of clarity), however, that when 24 C. F. R
Part 12 is next amended, the regul ations at Subpart D al so be
amended to take the delegation into account. In our view, a
techni cal anendnent to Subpart D could nake clear that, pursuant
to section 911, and to the extent set forth in the SLGs and any
rel ated instructions, HCAs may performthe subsidy |ayering
function for | owincone housing tax credit ("LIHTC') projects
that receive HUD assi st ance.

The second clarification relates to a sentence that appears
on page 7 (in the first paragraph) of the Novenmber 30, 1993
menor andum  There we were considering the fact that (at the tine
t he Novenber 30, 1993 menorandum was witten), the Ofice of
Housi ng had not inpl enented section 102(d) for non-LIHTC forns of
ot her governnent assistance. See Adm nistrative Quidelines published at
56 Fed. Reg. 14436
(April 9, 1991). In connection with exam ning the
ef fect that such partial inplenentation wuld have on a
del egation to HCAs to performthe subsidy |layering function, we
st at ed:

Normal Iy, the Ofice of Housing first would have to
implement its authority under 24 CF. R Part 12, Subpart D
for such other fornms of other government assistance [i.e.
non- LI HTC assi stance] before it could del egate such
functions. There are, however, two caveats to this. First,
in the case of projects with HUD assi stance and LIHTCs, we
again defer to Ms. Ransick as to whether Section 911 is

sel f-inplenmenting and would, therefore, allow HCAs to

performthe Section 102(d) subsidy layering functions for
any additional other governnent assistance going to LIHTC
projects. Second, in the case of projects with HUD

assi stance and ot her governnment assistance that is not a

LIHTC ... Congress would have to pass a statute providing



the requisite authority to del egate the Section 102(d)
functions [because Section 911 only speaks to a del egation
for LIHTC projects]." (Emphasis added.)

W wish to clarify the sentence that is enphasized
in the preceding quote. To begin, in view of the fact that
section 911(a) provides that the Secretary nust establish
gui delines for HCAs to inplenment the requirements of
section 102(d), it is clear that section 911 is not self-
i mpl ementing. This is because, if section 911 were
sel f-inplenmenting, the Departnment would not need to take any
action to make it operative. |In addition, we did not intend
to suggest that when HCAs were del egated authority to performthe
subsidy layering function for LIHTC projects under section 911
they could not consider all sources going to a project. In this
regard, we believe that in an LIHTC project all sources,
i ncluding any other forns of other government assistance (such
as a state or local grant) that are available as a source to a
proj ect, should be considered by an HCA when perform ng the
subsidy layering review and certification functions under
section 911. W note that the April 1991 guidelines (which the Ofice of
Housi ng
previously followed) were linmted to LIHTC projects and, yet, contenplated
that all sources to such projects would be considered as part of the subsidy
| ayering analysis. In this regard, the April 1991 gui delines expressly stated
that: "[i]n applying these guidelines, the Office of Housing will review all
proposed sources and uses of funds. See 56 Fed. Reg. 14437 (April 9, 1991).
The April 1991 guidelines further stated that "[t]he Departnment will consider
all loans, grants or other funds provided by parties other than HUD ..." Id.

At t achnent



