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FROM: Rodger Boyd, Deputy Assistant Secretary for Native American Programs, PN

TOPIC: Application of Tribal Laws Pertaining to the Use of Tribally Determined
Wages (TDW)

Purpose: This Guidance has been prepared in cooperation with HUD’ s Office of
Labor Relations (OLR) to provide assistance to tribes that are interested in adopting
tribal laws or regulations for determining tribally determined prevailing wage rates
(commonly referred to as tribally determined wages [TDW]) for application to the
development and operation of affordable housing.

References: Section 104(b) of the Native American Housing Assistance and Self-
Determination Act of 1996 (NAHASDA); 24 C.F.R. 1000.16 and 29 C.F.R. 1.2 and
13.

Background: Section 104(b) of NAHASDA requires that prevailing wage rates as
determined by the Secretary of Labor (commonly known as Davis-Bacon wage rates) be
paid to al laborers and mechanics employed in the development of affordable housing
and that HUD-determined prevailing wage rates be paid to all maintenance laborers and
mechanics employed in the operation of affordable housing.

On December 27, 2000, NAHASDA was amended, in part, by the Omnibus Indian
Advancement Act (P.L. 106-568) by adding paragraph (3) to section 104(b), which
allows for Indian tribes to determine and apply their own prevailing wage rates in their
contracts or agreements for the development and operation of affordable housing in place
of Federally determined prevailing wage rates. The new statutory language reads as
follows:
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3 APPLICATION OF TRIBAL LAWS- Paragraph (1) shall not apply to any contract or
agreement for assistance, sale, or lease pursuant to this Act, if such contract or
agreement is otherwise covered by one or more laws or regulations adopted by an
Indian tribe that requires the payment of not less than prevailing wages, as determined
by the Indian tribe.

Upon passage of the December 2000 amendments, the Department originally determined that this
amendment would require an implementing regulation. HUD has modified its position and will now
permit implemertation of the exception from Davis-Bacon and HUD-determined wage rate coverage
under NAHASDA for tribally determined prevailing wage rates without waiting for issuance of
implementing regulations.

Developing and Enacting a TDW Law or Regulation: In general, NAHASDA now provides that
Davis-Bacon and HUD-determined rates shall not apply to a contract or agreement if the
contract/agreement is otherwise covered by alaw or regulation adopted by an Indian tribe that
provides for the payment of not less than prevailing wages as determined by the tribe. From thiswe
can see that an Indian tribe that chooses to use TDWs in place of Davis-Bacon and/or HUD-
determined wage rates needs, by statute, to do two things. (1) pass atribal law or regulation, and (2)
be sure that the law requires the payment of not less than those wage rates the tribe determines to be
prevailing. In doing these, there are several other pieces to be considered.

In order for Davis-Bacon or HUD-determined rates to be inapplicable, the tribal law or regulation
must provide for payment of atribally determined prevailing wage rate -- not merely a"minimum”
wage rate. To do this, an administrative mechanism should be established for determining the
prevailing wage rates. The Department recommends that in establishing this mechanism, the tribe
also give consideration to such issues as providing for formal adoption of the wage rates and future
changes to the wage rates in order to keep them current. This mechanism may be separate from the
actual tribal law or regulation

Neither NAHASDA, nor HUD, defines “prevailing.” In providing for TDWSs, practicality requires
that the tribe will have to develop (or reference) their own definitions of what "prevailing” rates are
and their own methods for how to make their determinations of prevailing wage rates. The definition
can appear in the law or regulation, or in the determining mechanism. We highly recommend that in
defining it, the term “prevailing” actually be used.

The Department of Labor (DOL) defines prevailing wages for Davis-Bacon purposes in its
regulationsat 29 C.F.R. 1.2 as:

(a)(2) The prevailing wage shall be the wage paid to the majority (more than 50 percent) of
the laborers or mechanics in the classification on similar projects in the area during the period
in question. If the same wage is not paid to a mgjority of those employed in the classification,
the prevailing wage shall be the average of the wages paid, weighted by the total employed in
the classification.

This definition is provided here solely as an example. In developing TDWSs, tribes may, or may not,
wish to adapt the DOL’s definition for their use as the tribe seesfit.
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In establishing TDWSs, it should be kept in mind that IHBG funded projects still must comply with
the cost reasonableness provisions of OMB Circular A-87 and Total Development Costs (TDC)
which limit the amount of funds that can be provided for construction.

The tribe should consider its options regarding the scope of work for which TDWs will apply and
whether TDWs will apply to all, or only a portion of, the work involved in the development and/or
operation of affordable housing. In other words, will TDWs replace both Davis-Bacon and HUD-
determined rates and to what extent (all work or only certain work)? In developing TDWSs, tribes
may also use, or adapt, the job classifications provided under the Davis-Bacon Act, or they may
develop their own classifications as applicable to their situation.

In addition, tribes are responsible for designing whatever monitoring and enforcement mechanisms
they choose to ensure compliance with their tribally determined prevailing wage rates.

Application of TDWs: Under Section 104(b)(3), the substitution of TDWs for federally determined
prevailing wage rates is only applicable to the Indian Housing Block Grant (IHBG) Program. Any
other federally funded programs will be guided by the labor standards specified by that program.

The provisions of section 104(b)(3) regarding the application of TDWs only apply to prevailing
wages and certain related requirements. The provisions for certified payroll reports and permissible
payroll deductions in the Copeland “ Anti-Kickback” Act and the overtime provisions of the Contract
Work Hours and Safety Standards Act will not apply to contracts and agreements that are subject to
TDWs, unless the agreement or contract is also assisted by other sources of federal assistance that
apply Davis-Bacon wage rates. In addition, the DOL regulations pertaining to the Davis-Bacon and
Related Acts (29 CFR Parts 1, 3, 5, 6, and 7) will not be applicable to TDW-covered contracts. This
means, for example, that there will be no federal provision requiring the conduct of on-site interviews
or governing the use of apprentices and trainees. Also, the federal statutory and regulatory provisions
allowing for the exemption of volunteers from Davis-Bacon and HUD wage rate requirements will
not be applicable. Other applicable federal laws and regulations pertaining to labor standards, such as
the Occupationa Safety and Health Act (OSHA), will still apply to IHBG funded projects cover by
TDWs.

HUD Notification: It isnot necessary to obtain HUD approval of atribal law or regulation
establishing TDWs. However, NAHASDA conditions for labor standards do stipulate that IHBG
recipients must annually certify as to their compliance with Section 104(b)(1) of the Act. In order to
help IHBG recipients avoid any monitoring confusion either with HUD or the Department of Labor
(DOL), ONAP requests that IHBG recipients annually notify their Area ONAP office with their IHP
whether they will be using TDWs in place of Davis-Bacon and/or HUD-determined prevailing wage
rates. The notification should indicate if the TDWs are to apply to maintenance and/or devel opment
work. Area ONAP staff will provide copies of the notificationsto HUD’s OLR Field Office staff in
order to convey that these recipients will not require monitoring for compliance with Davis-Bacon
requirements and/or HUD-determined wage requirements.
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HUD Assistance: The HUD’s OLR has considerable experience in the determination, administration
and enforcement of Federal prevailing wage rates. OLR is available to share that knowledge and
experience with any tribe that wants the Department’ s advice about how to implement TDWs. Tribes
that would like individual advice or assistance from HUD regarding the determination or
implementation of TDWSs should contact their HUD Regional Labor Relations Officer (seelist
below) or their Area Office of Native American Programs (ONAP).

In sharing its knowledge and expertise, HUD recognizes that it is serving in an advisory capacity
only. The parameters set in sec. 104(b)(3) of NAHASDA are very broad, leaving decisions to the
discretion of the tribe, and tribes are free to make whatever decisions they deem appropriate within
the confines of the statutory language.

HUD Office of Labor Relations
Regional Officers

State Name Telephone E:Mail Address
Number
Eastern/Woodlands ONAP

M assachusetts William A. Pickett | (617) 994-8232 | William_A. Pickett@hud.gov
Maine
New Hampshire
Rhode Idand
Vermont
Michigan David Richardson | (312) 353-9090 | David_Richardson@hud.gov
Wisconsin Ext. 2236
Mi ssissippi Dondra Merrell (404) 331-5001 | Dondra J. Merrell@hud.gov
North Carolina Ext. 2041
South Carolina
Tennessee
Upstate New Y ork Wayne Horbert (216) 264-8000 | Wayne M._Horbert@hud.gov

Ext. 3148

Southern Plains ONAP
Louisana Ferias Ferguson (817) 978-5617 | Ferias_E. Ferguson@hud.gov
Oklahoma
Texas
Northern Plains ONAP

Missouri Frank Bustamante | (913) 551-5471 | Frank_C. Bustamante@hud.gov
Colorado Carolyn Duncan (303) 672-5287 | Carolyn _Duncan@hud.gov
Montana Ext. 1
South Dakota
Utah
Wyoming
Nebraska
North Dakota
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Southwest ONAP

Arizona Carol Clark (415) 436-6576 | Carol_B. Clark@hud.gov
Cdlifornia
Nevada
New Mexico
orthwest ONAP
|daho James Harrell (206) 220-5109 | Jim_Harrell @hud.gov
Oregon Ext. 3630
Washington
Alaska ONAP
Alaska James Harrell (206) 220-5109 | Jm_Harrell@hud.gov
Ext. 3630
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