U.S. Department of Housing and Urban Development

H O U S I N G

___________________________________________________________________________

   Special Attention of:                   Notice   H 94-89 (HUD)

All Secretary's Representatives

All State Coordinators

All Area Coordinators                        Issued:  November 7, 1994

All Housing Directors

All Directors of Single Family Housing       Expires: November 30, 1995

All Chief Property Officers                  ______________________________

All Chiefs of Loan Management                Cross References:

All Single Family Supervisory Loan

  Specialists

___________________________________________________________________________

   Subject:  Reiteration of Department's Policies and Procedures

                Regarding Single Family Deficiency Judgments

   The purpose of this Notice is to update the various local

offices regarding the Department's position on the pursuit and

collection of deficiency judgments ("DJs") affecting single family

mortgagors who have (or had) FHA-insured mortgage loans.  This

document is intended to clarify certain underlying policies and

issues, and will refer the reader to other sources of pertinent data.

However, it will also be necessary to turn to the appropriate

regulation, or to servicing or claims handbooks, for further

information.

A.The regulatory authority.

   The two regulations that pertain to the pursuit and collection

of DJs, and to claims for FHA benefits arising from the pursuit of

DJs, are 24 CFR 203.369 and 203.402(o).  The first regulation, as

amended, enables the Department to require a mortgagee (through its

attorney, as necessary) to pursue diligently a deficiency judgment

"in connection with any foreclosure", of a mortgage insured on or

after March 28, 1988.  It also enables HUD to request a mortgagee to

pursue a deficiency judgment in connection with the foreclosure of a

mortgage insured prior to March 28, 1988.  All deficiency judgments

obtained must never be subject to collection by the mortgagee, and

must be assigned to the Department within 30 days, unless the

mortgagee decides to terminate the mortgage insurance and not to file

a claim for FHA benefits in that case.  In order to comply with the

request or requirement to pursue a deficiency judgment, the mortgagee

must follow the Claims Without Conveyance of Title procedures

outlined in 24 CFR 203.368(e), which will result in the mortgagee

receiving an instruction to bid a certain amount at the foreclosure

sale that will be less than the indebtedness on the mortgage note,

thus establishing the amount of the deficiency in that case.

   The second regulation, 24 CFR 203.402(o), pertains to the

reimbursement in full of any additional amounts, beyond "regular"

foreclosure costs, expended by the mortgagee and made necessary by

___________________________________________________________________________

HSISI: Distribution: W-3-1,W-2(H),W-3(A)(H)(OGC)(ZAS),W-4(H),R-1,R-2,

                                R-3-1,R-3-2,R-3-3,R-6,R-6-2,R-7,R-8

Previous Editions Are Obsolete                         HUD 21 B(3-80)

                                                 GPO 871 902

                      2

the Department's decision to require, request or approve the mortgagee's

decision to pursue a DJ against a defaulting mortgagor.  Ordinarily,

foreclosure-related expenses are reimbursed on the claim at a rate of

two-thirds; however, where the decision to pursue a DJ has resulted in, for

example, the need to carry out a "judicial" foreclosure in a state where

otherwise a less expensive "power-of-sale" procedure could have been used,

the mortgagee will be fully reimbursed for the cost of the judicial

foreclosure procedure.  NOTE:  Reimbursement of DJ expenses can occur only

through the claims process.  See Part E, Claims-related issues, on page 4

of this Notice.

B.Underlying policies regarding the pursuit of DJs.

   Deficiency judgments are seen by the Department as serving two major

functions.  The first is as a deterrent to abuse committed by mortgagors

whose default, and the subsequent foreclosure of their mortgages, resulted

from the decision to disregard their financial obligation.  These

mortgagors can be owner-occupants who "walk away" from their homes because

of declining values or for other reasons related to convenience (as opposed

to genuine hardship), or by investors who have made an economic decision

without regard to their financial obligations and a continued ability to

pay.  (The number of investors with Single Family mortgage loans has been

declining in recent years because of reforms that have eliminated them from

obtaining virtually all kinds of newly-originated loans, although some

older loans can still be assumed by non-occupant owners.)

   A second (and less critical) reason for pursuing mortgagors for DJs is

to generate revenue for the Department.  Of course, it will generally be

true that money must be expended by HUD, in the form of reimbursed legal

and other expenses, in order to generate revenue from mortgagors who become

judgment debtors.  However, it is possible that beginning the process of

pursuing a judgment, and informing the mortgagor of this fact, can

sometimes result in that mortgagor's willingness to pay all or some of the

estimated judgment prior to the matter becoming a matter of public and

judicial record.  This saves HUD the considerable cost of going through all

the legal channels that would otherwise be necessary.  (Detailed

information is contained in the Attachment regarding collection procedures,

entitled Single Family Deficiency Judgment Guidelines.)

C.Initiating the pursuit of a deficiency judgment.

   It is the Department's stated policy that HUD will pursue an

appropriate number of worst-case offenders for DJs, primarily as a means of

deterring similar abuse in the future.  Consequently, each HUD Office has

to determine periodically whether there is a significant problem in its

jurisdiction with mortgagors whose defaults are not caused by personal

hardship but rather are allowed to occur out of convenience.  For example,

such indicators as the
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overall default and foreclosure rates climbing suddenly, or a weakening

economy giving rise to a significant increase in investor defaults, or

information being received that certain mortgagors are in the process of

"walking away" from their properties and financial obligations, should

alert the HUD staff to be more vigilant to the possibility of abuse and the

need for deterrence.  Another factor to consider at the time a decision is

made to target a mortgagor for a deficiency judgment (whenever such

information is known or can be obtained) is that the mortgagor would be in

possession of significant assets or income after foreclosure and thus be in

a position to pay all or part of a deficiency judgment within a reasonable

period of time.  Certainly, by the time collection begins, financial

statements and credit checks will be utilized.  There will be occasions,

however, when knowledge or a reasonable presumption will exist regarding

the presence of financial assets at the time a decision is being made to

pursue a DJ against a particular mortgagor.

   In addition, the PRINTLIST system provides a quarterly report on the

fifth working day of the month following the end of that quarter.  It is on

System 3 and is known as F42 KXCA, "Duplicate Mortgagors with 2 or More

Loans with 1 or More Currently in Default of Foreclosed."  Essentially, it

is a listing of those multiple-property owners who have 1 or more

FHA-insured mortgages in default or foreclosure status.  It is based on

SFDMS data submitted by the mortgagees, and on claims data.  It should be

used to select those mortgagors with the greatest number of loans in

default or foreclosure status for possible pursuit of deficiency judgments.

In those instances where other FHA-insured mortgages not in default appear

on the list, that information attests to the existence of financial assets

that could be used to pay the deficiency judgment resulting from the loans

in a defaulted status.

   As with all other PRINTLIST reports, this report remains on the system

for three working days, and can be requested for an additional thirty days

by calling the Headquarters User Assistance Branch at 202-708-3300.  To do

so, the complete file name of the report, the qualifier (PF 42) and the

first date that that particular quarterly report was available on the

system must be provided.  (This information can be found on PRINTLIST for

30 days after the report is first listed.)

   Valuable information may also be received from mortgagees or from

members of the public who may know the circumstances of particular

mortgagors who are in default or foreclosure.  Please note that all

decisions to pursue mortgagors for deficiency judgments must be documented

in the HUD office's DJ file.  Of course, arbitrary or capricious decisions

must be avoided.

   Any notification of the mortgagee that HUD is requiring or requesting

it to pursue a deficiency judgment must be in writing.  Mortgagees should

be referred to Paragraph 9-8 in Handbook 4330.1 REV-5, "Administration of

Insured Home Mortgages," for information on
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judgment, including use of the appropriate form to request a property

appraisal and bidding instructions for the foreclosure sale.  Follow-ups by

HUD staff are strongly recommended to determine which cases are progressing

through the process.  (NOTE:  Deeds-in-lieu of foreclosure or

pre-foreclosure sales are not to be considered for those mortgagors who are

targeted for deficiency judgments.)

D.   Collection of Judgments Successfully Obtained; "Pre-Judgment"

      Negotiation and Collections.

   Attached please find a copy of a memorandum dated September 8, 1993

and entitled "Single Family Deficiency Judgment Guidelines."  It was sent

to the attention of local HUD Office staff whose duties include Single

Family Deficiency Judgments.  The memorandum describes the procedure to be

used by HUD offices to transmit the necessary materials, after a judgment

has been obtained or a pre-judgment settlement is entered into with a

mortgagor/debtor, to the appropriate Debt Management Center.  It also

discusses the local Office's limited authority to consider "compromise

offers" from mortgagors prior to sending the package to the Debt Management

Center before the commencement of the standard collection procedures.  The

contents of the memorandum remain in effect except for the discussion on

pages 4-5 pertaining to the issuance of form 1099-G for mortgagors that

enter into prejudgment settlements.

   Periodic inventory and collection reports generated by the Debt

Management Centers will be distributed to Field Offices and should be

examined by them for accuracy.  Any omissions from or other inaccuracies in

these lists should be reported without delay to the Accounting Section of

the appropriate Debt Management Center.

E.Claims-related Issues.

   Handbook 4330.4 REV-1, "FHA Single Family Insurance Claims," contains

two chapters that are pertinent to the deficiency judgment process.  They

are Chapter 6 (Claims Without Conveyance of Title) and Chapter 7

(Supplemental Claims/Remittance).

   Claim type 01 corresponds to conveyance claims, which will include

most claims involving deficiency judgments.  Claim type 06 corresponds to

Claims Without Conveyance of Title (CWCOT), and applies only when a

property belonging to a mortgagor who was targeted for a deficiency

judgment is sold at foreclosure to a party other than the mortgagee, and

consequently, the property is not conveyed to HUD.  (The fact that the

CWCOT procedure is used preliminarily whenever a DJ is sought, to obtain an

appraisal and establish the bid amount at the foreclosure sale, does not

define the type of claim that will be filed, because the property may or

may not be conveyed to the Department after foreclosure.)

   Only one supplemental claim should be filed for DJ costs on any

particular FHA case.  Thus, a supplemental claim for DJ costs should
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not be submitted until the pursuit of a deficiency judgment has reached a

point of resolution.

   Fees and costs are reimbursable only through the claims process and

only when HUD requested or required the deficiency judgment action or when

HUD has approved the mortgagee's request to pursue the DJ.  As indicated

above, costs that are solely attributable to the pursuit of a deficiency

judgment are fully reimbursable.  Allowable costs and fees are:  attorney

fees which relate only to the deficiency judgment; additional filing or

recording fees which relate only to the deficiency judgment; costs related

to a judicial foreclosure if State law requires a judicial foreclosure in

order to obtain a deficiency judgment and the foreclosure would otherwise

be a less costly "power of sale."

F.   Periodic Reporting of Pertinent Data and Economic Trends/Conditions by

      Local HUD Offices to HQ.

   Local HUD Offices are hereby instructed to contact the Insured

Servicing Branch in the Office of Insured Single Family Housing whenever

trends or other facts surface that might lead to the conclusion that a

rising incidence of "manufactured" defaults, fraud or other types of abuse

of Single Family programs within their respective jurisdictions was

resulting in a higher rate of defaults and foreclosures, that were not

attributable to genuine hardships experienced by owner-occupant mortgagors.

Economic cycles, recessions, plant and military base closings, etc. may

cause circumstances beyond the control of some mortgagors, but may also

induce other mortgagors to walk away from their obligations despite their

continued ability to honor them.  In order to stem the tide of such

opportunistic defaults, each local HUD Office must remain vigilant for

signs of abuse, and should be prepared (where not pre-empted by State law)

to pursue deficiency judgments against an appropriate number of such

mortgagors.

   The Office of Insured Single Family Housing wishes to keep abreast of

such trends and developments, so it is hereby instructing the Directors of

Single Family Housing to conduct and document periodic investigations and

analyses, at a minimum, on an annual basis commencing in January 1995.

Information should be sought from the Property Disposition and Loan

Management Branches and the Office Economist (if any) regarding the

existence of economic trends or other developments that might signal the

need for deterrent action on deficiency judgments as described above.  Only

those offices with findings raising concerns need to report to the Insured

Servicing Branch (ISB) at Headquarters.  ISB will assess those reports as

well as data generated by the Pre-foreclosure Sale procedure, and by MIAS

(Office of Mortgage Insurance Accounting and Servicing) on defaults,

foreclosures, DJ-related claims submissions and other trends.  If the

Office of Insured Single Family Housing concludes that further action is

necessary to deter mortgagor abuse, it will communicate its findings back

to the local Offices.
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Servicing) on defaults, foreclosures, DJ-related claims submissions

and other trends.  If the Office of Insured Single Family Housing

concludes that further action is necessary to deter mortgagor abuse,

it will communicate its findings back to the local Offices.

G.Conclusion.

   HUD's policy regarding the pursuit of Single Family Deficiency

Judgments has evolved in response to the changing circumstances confronting

the Department.  For reasons such as (1) the near-elimination of new

investor loans from Single Family FHA programs, (2) the deterrence of

certain forms of abuse which were more rampant in the past, and (3) the

economic recovery affecting much of the country, the Office of Housing has

decided to reserve the use of deficiency judgments to those situations

where local Offices decide that there is a pronounced need to counter

existing abuse within their respective jurisdictions.  Once a decision is

made to pursue mortgagor(s) for deficiency judgments, that course of action

must be carried out fairly, reasonably, and in accordance with State law.

Thank you for your attention to this communication.

                    ___________________________________

                    Nicolas P. Retsinas

                    Assistant Secretary for Housing-

                      Federal Housing Commissioner

Attachment

     U.S. Department of Housing and Urban Development

     ATTACHMENT

     Washington, D.C. 20410-8000

OFFICE OF THE ASSISTANT SECRETARY

FOR HOUSING-FEDERAL HOUSING COMMISSIONER

   MEMORANDUM FOR:  Regional Directors, Office of Housing

                          Directors, Housing Management Division

        ATTENTION:  Staff Whose Duties Include SF Deficiency Judgment

                            Program

        FROM:  Joseph Bates, Director, Single Family Servicing

                    Division, HSIS

        Paulette B. Porche, Director, Title I Accounting and

          Servicing Division, HFMT

SUBJECT:  Single Family Deficiency Judgment Guidelines (SFDJ)

      The following instructions and guidelines outline the

   procedures to follow when handling Deficiency Judgment accounts

   after a judgment has been obtained or where no judgment was

   ultimately pursued because the mortgagor(s) entered into an

   Agreement to Avoid Judgment.  The Title I and Other Debt

   Collection Handbook, 4740.2 REV-2 dated August 28, 1992,

   contains guidance that will also be helpful.

      Prior to formal judicial action on the deficiency judgment

   matter, the mortgagor may approach the Single Family Loan Management

   Branch (SFLM) to work out a pre-judgment settlement.  When the

   mortgagor makes a settlement offer, the SFLM staff member determines

   whether the offer is in the best interest of the Department of Housing

   and Urban Development (HUD).  The SFLM Branch may accept a compromise

   or repayment plan offer in lieu of pursuing a judgment.

DEFICIENCY JUDGMENTS

      If a Deficiency Judgment has been formally obtained, a

   complete package shall be immediately forwarded to the appropriate

   Debt Management Center (DMC) for collection.  The SFLM Branch shall

   never solicit offers to settle the accounts.  It is the

   responsibility of the SFLM Branch to ensure that the Deficiency

   Judgment has been properly recorded, in accordance with the

   regulations of the state where it was obtained, prior to forwarding

   to the DMC for collection.  This action is necessary to ensure that

   the DMC has an enforceable debt for collection and is also required

   prior to referral to credit bureaus if
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delinquent.

SUBMISSION OF PACKAGE TO DMC:

   Once the deficiency judgment is obtained and the Field Office is so

notified, or a pre-judgment settlement is entered into with a mortgagor,

the SFLM staff member assembles a package and forwards it to the DMC

handling collections for that Field Office.  The package must include the

following forms and documents properly executed:

   1.A MIAS Notification form, HUD-56143 (Attachment 1) Please note

new address for submission.

   2.Copy of Judgment or Agreement to Avoid Judgment HUD-56145 and

repayment plan if applicable

   3.Evidence that the Judgment has been recorded (for Judgments only)

   4.Original Deed of Trust assigned to HUD

   5.Executed assignment to HUD of the lender's right to bring action

against mortgagors for deficiency, if applicable

   6.Mortgagor Information sheet (from the mortgagee)

   7.Copy of the mortgagor's initial credit application and supporting

documents

   8.Deed of Trust (optional)

   9.Available mortgagee servicing records and all such financial

information regarding the mortgagor's assets

   10.Satisfaction or Release of Liability, if applicable.

The above documentation is required for actual deficiency judgments as

well as for pre-judgment compromises and partial settlements.

PREJUDGMENT SETTLEMENTS

SETTLEMENT BY COMPROMISE OFFERS:

   A compromise is probably the most common form of pre-judgment

settlement.  A compromise offer, made by a mortgagor/debtor, if accepted,

relieves a debtor of a portion of her/his liability; results in the end of

collection efforts

                      3

against that particular person after payment in full of the agreed upon

amount; and may require reporting to the Internal Revenue Service (IRS),

"discharge of indebtedness" as income the difference between the estimated

deficiency judgment and the actual compromised amount.

   A compromise is appropriate when the debtor's financial ability will

not permit payment of the judgment or estimated judgment in full; or when

the risks or cost of litigation do not justify enforced collection and

dictate acceptance of less than the full amount due.

   EXCEPTIONS:  No compromise can be considered when there is an

indication of fraud, false claim, or misrepresentation, unless the

Department of Justice has declined criminal prosecution.

NOTE:It is intended that each compromise settlement be concluded by a

single lump-sum payment or, at most by installments that are

payable over a period not to exceed three months from the

settlement date.  If negotiations between HUD and the debtor fail

to arrive at either of these outcomes, the formal pursuit of a

deficiency judgment shall be resumed.

A.CRITERIA FOR ACCEPTANCE.  An account may be compromised if any of the

following criteria apply:

   1.There is real doubt as to the present and prospective ability of

the debtor to pay in full in accordance with a reasonable payment

Plan.

   This determination can only be made after considering the age and

health of the debtor, her/his present and potential income,

number of dependents, current obligations.

   2.There is real doubt as to the Government's ability to collect

through litigation, judicial sale or attachment of debtor's

property.

   3.The cost of collecting the estimated judgment amount in full

would not justify enforced collection of the whole amount.

   NOTE:A settlement with only one debtor when two or more are

liable for the debt will be handled as a partial settlement

(see Paragraph E), not as a compromise.
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B.REVIEW AND EVALUATION OF COMPROMISE OFFER.   The SFLM Branch is

responsible for reviewing, analyzing, and recommending approval or

disapproval of all pre-judgment compromise offers.  In making this

decision, a complete analysis of the supporting documentation and the

amount of the compromise should be conducted.  At a minimum the

following should be reviewed:

1.   Compromise proposal,

2.   HUD-56142, Financial Statement, or financial data,

3.   Copy of latest Income Tax Return,

4.   Credit Report,

5.   Justification support documents, i.e., evidence of

unemployment, disability, etc., and impact on

ability to pay,

6.   An explanation of the source and conditions (if any)

attached to offered funds,

7.   HUD-55509, Compromise/Partial Settlement Approval

Worksheet.

The debtor shall be advised during the compromise negotiations that

acceptance of the compromise offer may result in HUD reporting the

"forgiven" amount to the IRS as income on form 1099-G.  Whether any,

all, or part of the forgiven amount will be reported to the IRS will

be determined by the debtor's solvency.

C.ACCEPTANCE OF COMPROMISE OFFER.  The Loan Management Branch Chief

shall accept or reject pre-judgment compromise offers.  The SFLM staff

member shall submit the recommendation, with justification and

analysis supporting the action and the amount of the compromise, to

the Loan Management Branch Chief for action.

Only in rare circumstances can the Loan Management Branch Chief

approve a compromise without the debtor providing financial data.  The

financial data is required to determine the debtor's solvency, whether

all or part of the debt will be reported to the IRS as taxable income,

and whether it is in HUD's interest to accept a compromise offer.

If the compromise is accepted, the SFLM staff member shall notify the

debtor in writing and arrange for payment.  Generally, payments should

be received within 30 to 60 days if payment did not accompany the

offer.
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D.PAYMENT OF COMPROMISE OFFER.  Payments should be by certified check,

cashier's check, or postal money order.

If payment is not submitted with the offer, a statement indicating the

date that funds will be made available is necessary.  Collection

should normally be completed within 30 to 60 days of acceptance of the

offer.  Remittances obtained in connection with compromise proposals

may be withheld from deposit, in accordance with Handbook 1911.1

REV-4, Handling and Protecting Cash and Other Negotiable Instruments,

until a decision is made on the offer by the Loan Management Branch

Chief.

Compromises payable in installments are discouraged.  If a compromise

must be paid in installments, the SFLM staff member shall obtain a

written compromise agreement (Attachment 2) signed by the debtor that

provides for full payment of the compromised amount over a period not

to exceed 3 months.  This agreement must specify that default in the

payment of any installment will void the compromise.

Documentation.  The basis for acceptance or rejection of a

pre-judgment compromise offer should be documented in detail, filed

with other supporting documents, and submitted to the DMC with the

other SFDJ information.

E.SUBMISSION OF DOCUMENTATION.  Complete documentation must be submitted

for all pre-judgment compromises, including those where full payment

is received, because all SFDJ cases are entered into the automated

Generic Debt Collection System.  Complete and accurate debtor

financial data is critical to determining whether a 1099-G should be

issued.

F.PARTIAL SETTLEMENT OFFER.  A partial settlement is an offer by one or

more debtors, but not all debtors on an account.  The debtor making

the partial settlement is released from further liability and the case

is referred to the DMC for collection from the remaining debtor(s).  A

1099-G is not issued for partial settlements.

G.FRAUD.  If during the negotiation of compromises or partial

settlements it is determined that fraud or misrepresentation exists or

is suspected, such cases will be referred to the appropriate officials

for investigation.  In such cases, no referral will be made to the DMC

until these issues are resolved.
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ISSUING SATISFACTIONS OR RELEASING LIABILITY:

   The SFLM Branch office shall issue a Notice of Satisfaction of Debt or

Release of Liability for debt under the following circumstances:

1.   Debtor pays-in-full prior to submission to the DMC

2.   Debtor pays full amount of pre-judgment compromise

prior to submission to the DMC

3.   Debtor pays full amount of partial settlement prior to

submission to the DMC.

The DMC will issue Satisfactions and Release of Liability documents for all

payments-in-full, compromises, and partial settlements paid after the debt

has been properly referred to the DMC for collection action.

REPORTS ANALYSIS AND RECONCILIATION:

   Inventory and collection reports for the previous month will be made

available to each Loan Management office by the 10th of each month.  The

Loan Management Office shall review the reports to determine if all of the

cases referred to the DMC are included on the reports.  If cases are not

shown on the report and the DMC has not requested additional information

from the Loan Management office, the SFLM staff will notify the DMC that

the cases were omitted.  The DMC will contact the Accounting Section to see

if it received the documents.  If not, the DMC will ask the SFLM staff to

send the documents directly to Accounting immediately.

