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I NI TI AL DECI SI ON
St at enment of the Case

On June 16, 1993, Beatrice
Exel berth (" Conplainant”) filed a conplaint with the United States
Departnment of Housing and Urban Devel opnent ("HUD' or the "Charging
Party"). She alleges that R verbay Corporation ("R verbay" or
"Respondent ") discrimnated agai nst her on the basis of handicap in
viol ation of the Fair Housing Act, as anended, 42 U.S.C. 8§ 3601, et
seq. ("the Act").



On January 27, 1994, HUD i ssued
a Determ nation of Reasonabl e Cause and Charge of Discrimnation.
The Charge alleges that Ms. Exel berth suffers fromrecurrent
depression and that her pets ease the depression's effects. The
Charge further alleges that the Respondent violated sections
804(f)(1)-(3) of the Act (42 U.S.C. 8§ 3604(f)(1)-(3)) by refusing to
make a reasonabl e accompdation in its rules to allow the
Conpl ai nant to keep a dog in her apartnent.

Ms. Exel berth filed a request to
i ntervene on February 25, 1994. After the parties requested a
post ponenent, a hearing was held in New York City on May 17, 1994.
Before the hearing convened, the Respondent nade a notion to stay

t he proceedings and a notion to dismss. | denied the notion to
stay and reserved ruling on the notion to dismss until | issue this
decision. At the close of the hearing, | ordered the parties to

file post-hearing briefs by July 6, 1994. The time for filing
briefs was extended until August 2, 1994. On that date the parties
filed their briefs and the record cl osed.

I make the follow ng findings
and draw the foll ow ng concl usions based on this record, ny
observation of the wi tnesses and their demeanor, and ny eval uation
of the evidence.

Fi ndi ngs of Fact
A. Background

1. Beatri ce Exel berth, 68 years
old at the time of hearing, lives at 24-A Debs Place in the Bronx,
New York. Transcript ("Tr.") 147; Governnent's Exhibit ("GEx.") 1
G Ex 13, Md-Year Sunmary, Jan. 30, 1994. Her apartnent is in the
Co-op City devel opnent, nmanaged by Riverbay Corporation. Tr. 150.

2. Co-op Cty has 15,372 units
housi ng between 50, 000 and 60, 000 residents.

Tr. 376, 497. The conpl ex began accepting residents in 1968. Tr.
377.

3. Ms. Exel berth has lived in Co-
op City since July 1971, and at her present address, in a one-

bedr oom t ownhouse apartment, since January 1992. 1 Tr. 151, 227. At
her original address, she lived with her husband, her daughters, and
her father in a three-bedroom apartnent; since 1990, she has |ived

YThe area where Ms. Exelberth lives has heavy pedestrian traffic. Tr. 559.



alone.? Tr. 151, 160, 286.

4. Ms. Exel berth participates in
prograns at Co-op City's senior center. Tr. 238-239. Additionally,
she socializes with a friend living in Co-op City. Tr. 240-241.

5. Ms. Exel berth works as a
street vendor in Manhattan. Tr. 155; G Ex. 13, Md-Year Sunmary,
Jan. 30, 1994.

6. Ms. Exel berth obtained a
Yorkshire terrier on Cctober 13, 1991.°% Tr. 154-155, 229.
Oiginally, she had not planned to keep the dog, but subsequently
was unable to give the dog away. Thereafter, she kept the terrier,
and began to grow attached to it. Tr. 155-156, 229-230.

7. The occupancy agreenent for
Co-op City prohibits keeping "dogs or other animals of any kind" in
her apartnment. Tr. 154; GEx. 2. M. Exelberth was aware of this
prohibition. Tr. 230.

8. Upon the advice of a | awer
fromthe American Society for Prevention of Cruelty to Aninmals
("ASPCA"), she believed she would be able to keep her dog if she
wal ked it openly at Co-op City for three nonths w thout any action
by Riverbay to make her renove the dog. Tr. 230-231, 289, 299. At
the time, Ms. Exel berth was unaware of the Fair Housing Act's
protection of disabled persons. Tr. 290.

9. On March 10, 1992, Riverbay
notified Ms. Exel berth that she nust renove the dog from her
apartnent. Tr. 367; G Ex. 3. She began exploring ways to keep the
dog. For her, renobving the terrier was not an option because she
found it so enotionally beneficial. Tr. 171-172.

10. On March 24, 1992, Riverbay
levied a fine of $25.00 plus five dollars in adm nistrative fees
agai nst Ms. Exel berth for violating her occupancy agreenent.

Tr. 174; G Ex. 4. She paid the fine. Tr. 174.

11. Ri ver bay began eviction
proceedi ngs agai nst Ms. Exel berth based on her harboring a dog. Tr.
154, 176. Thereafter, Riverbay refused to accept Ms. Exelberth's
rent paynents for eight nonths. Tr. 175, 374.

ZNB. Exel berth was wi dowed and her father died in 1981. Tr. 161; G Ex. 13, Md-
Year Sunmary, Jan. 30, 1994.

3NB. Exel berth also owns a cat. Tr. 157, 163.



12. The eviction proceedi ng began
on Novenber 10, 1992, in the Gvil Court, Housing Part of Bronx
County, New York. The parties were Riverbay and

Ms. Exel berth. Respondent's Exhibit ("R Ex.") 1.

13. Duri ng the eviction
proceedi ng, Ms. Exel berth presented evidence to her attorney that
her nental condition necessitates her keeping the dog. Tr. 198-199,
311; G Ex. 6. Her attorney chose not to raise the issue of M.

Exel berth's disability at the eviction proceeding. Tr. 199, 250-
251.



14. On March 12, 1993, M.

Exel berth was ordered evicted. Tr. 371; R-Ex 2. This eviction was
affirmed by the Appellate Termof the Supreme Court, First
Department in New York on January 14, 1994.% Tr. 373; R Ex. 3. The
Respondent has agreed to take no action to enforce the judgnent of
eviction during the pendency of this hearing.

15. The eviction proceedi ngs have
caused Ms. Exelberth anxiety and to feel "tremendous rage." Tr.
204, 297. She has not | ooked for other housing because of her
[imted incone, and she fears--is "scared as hell"--that she wll

becone honel ess.
Tr. 207, 241. She considers this possibility for "every noment
practically." Tr. 208.

B. The Expert Testinony

The parties' expert w tnesses
di sagreed on both the existence of Ms. Exelberth's nental disability
and the effectiveness of her dog in alleviating her disability's
synptons. | have credited the Charging Party's expert testinony in
both of these matters.

The Charging Party's expert, Dr.
James Spi kes, is a psychiatrist. Tr. 51, 56. He exam ned Ms.
Exel berth twice, on July 5, 1993, and on May 9, 1994. Tr. 56, 98.
The July 5th exam nation |lasted 45 mnutes. It was the first tine
Dr. Spi kes had net
Ms. Exelberth. Tr. 98. She described her nedical history, her
feelings, her personality, her difficulties relating to other
peopl e, her feelings about her dog, and the Respondent's
unw | Ii ngness to allow her to keep her pet. Tr. 99-100, 102, 118-
120. Before the May 9, 1994, neeting, Dr. Spikes reviewed letters,
reports, and summaries of therapy witten about Ms. Exel berth by her
t herapi sts at the Ferkauf School of Psychol ogy at Yeshiva University
over a six-year span. Tr. 56, 99, 136; GEx. 6, 7, 13. The
i nterview consisted of reviewing Ms. Exel berth's previous
exam nation and her current synptons. Tr. 84. The Respondent's
expert witness, Dr. Norman Wiss is also a psychiatrist. Tr. 406
He reviewed the sanme notes and letters that Dr. Spikes reviewed, as
well as a letter
Dr. Spikes wote to Riverbay about Ms. Exel berth's nental condition.
Tr. 415-416;
G Ex. 8-A. Dr. Wiss never spoke to Ms. Exelberth prior to the
hearing. Tr. 433.

Y note that Ms. Exelberth is appeal i ng the Decision and Order of the Appellate

Term Tr. 35. | have not been notified of the outcome of this appeal



Despite Dr. Weiss's skepticism
that a 45 mnute session with a patient provides a sufficient basis
for drawi ng nedi cal conclusions, | find that Dr. Spikes was able to
adequat el y evaluate Ms. Exelberth's condition.® Tr. 410, 415. ©Dr.
Spi kes net twice with Ms. Exelberth and reviewed the notes of her
therapi sts. Additionally, he has experience with patients who have
speci al needs for pets.® Tr. 106. Mreover, Dr. \Wiss agrees with
many of the Ferkauf Institute therapists' findings relating to Ms.
Exel berth's nmental state. See Tr. 452-453, 460. He al so agrees
that a dog could fulfill a person's enotional needs. Tr. 478.

Accordingly, | credit Dr.
Spi kes' di agnosis and conclusions relating to
Ms. Exel berth's nmental condition and need for a dog.

C. M. Exelberth's Mental Hi story and Disability

1. VWhen Ms. Exel berth was six
years old until she was 14, her nother was institutionalized for a
mental illness. Tr. 173, 184, 471; G Ex. 13.

2 Ms. Exel berth has been

hospitalized three times for depression. A depression followed the
birth of each daughter, and the other followed the death of her
husband. Tr. 158, 188. During her second hospitalization and third
hospi tal i zati ons she was given shock treatments.’ Tr. 120, 188.

3. She received psychot herapy for
a period during the 1960s, and then resuned psychotherapy in 1981.
She continues to receive psychotherapy. Tr. 120, 129, 189, 229.

4. For a period of tinme during
her hospitalizations, she was prescribed several drugs including
Thorazine. Since 1983, she has taken no nedication for anxiety or
depression. Tr. 120, 190-191, 228, 296. M. Exelberth believes
having the dog, in part, helps her stay off nedication. Tr. 296.

5. On Decenber 14, 1984, an
adm ni strative |aw judge of the Social Security adm nistration
determ ned that Ms. Exelberth was nentally disabled wthin the
nmeani ng of the Social Security Act and suffered from "severe major
recurrent depression.”

°\s. Exel berth's therapists at the Ferkauf Institute did not want to participate
in the instant matter because such invol venent would interfere with Ms.
Exel berth's therapy. Tr. 120.

. weiss al so has patients with special dependencies on their pets. Tr. 410.
"Ms. Exelberth received a total of 49 shock treatments. Tr. 193.
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Tr. 178; G Ex. 5, page 3. She received disability paynments
retroactively to 1983 and continues to receive paynents.® Tr. 179.

6. Ms. Exel berth has

a schizoid personality disorder, which is a disorder
characterized by difficulty in relations with people,
difficulty becom ng involved with other people, and
she has a depressive disorder, which at tinmes is what
we call a dysthym c di sorder, which she has nost of
the tine, and at tinmes, that's punctuated by what we
refer to as maj or depressions, which are acute

di sturbances characterized by conplete | oss of
pleasure in life, wish to die, and very | ow self-
esteem

Tr. 58; see also Tr. 86; G Ex. 13, Md-Year Summary, Jan. 30, 1994
(the Conpl ai nant "has experienced |ifelong patterns of
di sorgani zation in thinking, coupled by chronic depression").

7. Synptons of the schizoid
personality include difficulty in trusting and cooperating wth
ot her people. Tr. 59, 110. A schizoid personality is treated by
psychot her apy; dysthynia is treated by either psychotherapy or
medi cation. Tr. 60.

8. Ms. Exel berth angers easily
and has narcissistic tendencies. Tr. 111, 275.

9. Ms. Exel berth's nental
condi ti on necessitates her having a dog. Tr. 61. Wthout the dog,
anot her eplsode of depression, and possible hospitalization, is
likely.® Tr. 65, 132, 140.

10. A dog's love for its master is
unanbi val ent, unlike the nore conplicated feelings human bei ngs have
for one another. Because Ms. Exelberth is unconfortable relating to
"peopl e who express their hate, anger and hostility because it's
going to tap that within [herself],” this sinplicity of feeling
provides Ms. Exelberth with "a trenendous sense of enotional relief
that one couldn't get any place else.”" Tr. 64, 172; see al so

Tr. 163, 165, 280-282.

8Upon turning 65, M. Exel berth began to receive retirement paynments from Soci al
Security that were classified as disability paynents. Tr. 179.

Dr . Spi kes reconmended that Ms. Exel berth obtain another dog if her current pet
becones ill.
Tr. 65.



11. Ms. Exel berth's terrier

provi des her with a creature that she can feel
totally unm xed about in a way that she cannot about
people. The dog's presence is soothing in a way that
she coul d never be soothed by other people, even her
t herapi sts or the nedications she would get.

Tr. 61; see also Tr. 89.

12. Ms. Exel berth began to | ook
forward to waki ng up and feeding her dog; it gave her a good feeling
to care for the pet that she felt was caring for her. Tr. 157.

13. Ri verbay's janitorial staff
has received no reports of Ms. Exelberth failing to clean up after
her dog. Tr. 572.

14. Wal ki ng the dog during the
Wi nter, despite having enphysema, gave

Ms. Exel berth a sense of having the ability to overcone her

ci rcunstances and to overcone guilt she felt about raising her
children. Tr. 158.

15. Ms. Exel berth takes the dog on
wal ks, driving it to the beach or to |local parks. She was unable to
enjoy such trips before obtaining her pet. Tr. 157.

16. Ms. Exel berth depends on her
dog "for good feelings" and "the energy to get up." Tr. 177. She
feels that the dog keeps her balanced. Tr. 193. The dog al so
enabl es her to articulate feelings of love. Tr. 164. She finds it
easier to interrelate with people, to consider ways to avoid
conflicts with them Tr. 282-283.

17. Al t hough the dog was obt ai ned
i nadvertently, Ms. Exelberth is able to enjoy the therapeutic
benefit fromit. Tr. 89.

18. Wt hout the dog, Ms. Exel berth
woul d feel "[e]npty and . . . a great sense of being denied
sonmething that's very meaningful in [her] life." Tr. 212.

19. Ms. Exelberth's noving to

anot her apartnent could initiate another epi sode of depression
because she does not easily adjust to change.® Tr. 82-83, 108, 133;
G Ex. 6. She has suffered significant anxiety fromnot knowing if

10Keepi ng the dog is nore inportant to Ms. Exelberth's mental health than
remaining in the residence. Tr. 126.



she coul d keep her dog and stay in her current apartnent. She had
suffered insomia, anxiety attacks, and an increase in her feelings
of depression. Tr. 86, 87, 128.

D. The Current Fair Housing Act Action

1. Ms. Exel berth advised R verbay
of her nental disability in April 1992. Tr. 194. Riverbay's

know edge is reflected in a nmenorandum from an area manager at Co-op
Cty, Evelyn Bennett, to a paralegal in the Respondent's Legal

Col | ections departnent dated April 2, 1992. It states that M.

Exel berth is harboring a dog and refuses to stop because she "cl ai ns
that the dog is a wonderful conpanlon since she has many health
problens.” Tr. 194; G Ex. 11.

2. Ms. Exel berth hoped that a
letter fromDr. Spikes would convince Co-op City's Board to all ow
her to keep her dog. Tr. 100-101, 103, 116-117, 124, 130-131, 258,
262.

3. Following his July 5, 1993,
exam nation of her, Dr. Spikes wote a letter to Iris Baez, the
Presi dent of the Respondent's Board of Directors. |In that letter,
he expl ai ned that due to Ms. Exelberth's "long history of serious,
recurrent depressions . . . [she] has a special need for conpani on
animal s such as the cat and dog now i n her possession.”

Tr. 66-69, 97-98, G Ex. 8-A That letter was forwarded by M.

Exel berth to Ms. Baez on August 28, 1993. Tr. 196, 316; G Ex. 8.

4. Ms. Baez did not allow Ms.
Exel berth to speak to the Board. Tr. 201, 294. Because she was not
all owed to speak to the Board, Ms. Exelberth felt harassed.

Tr. 295.

5. Thi s proceedi ng al so has
caused Ms. Exelberth stress. Tr. 297. Approximately a week before
the hearing in this matter, Ms. Exel berth was unable to sleep
because of stress. As a result, she saw a doctor at Jacob
Psychiatric Hospital. During her visit she becane "hysterical."
Tr. 209, 211, 275. M. Exelberth's incidents of insomia have

i ncreased during the span of the instant matter. Tr. 298.

11Riverbay denies it had know edge of Ms. Exelberth's disability before she
filed her conplaint.
Tr. 498. This denial is flatly contradicted by the existence of the earlier
menmorandum  Addi tional |y,

Ms. Exel berth was vocal about her nmental history to "everybody," including M.
Bennett, and | find that the "health problens" described in the nenorandum were
mental health problens. Tr. 193. Furthernore, | note that Ms. Bennett was not

called to testify concerning the nmenorandum
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6. Scott Ryan, an enpl oyee of the
Respondent's | egal departnment, told Maria Centano, HUD s
investigator in this matter, that Riverbay received a July 1993
letter fromM. Exelberth's therapists at the Ferkauf Institute.

Ms. Centano also faxed to

M. Ryan an earlier letter fromM. Exelberth's therapists at the
Ferkauf Institute that had gone to Ms. Exelberth's attorneys in the
eviction action. Tr. 317, 505; GEx. 6, 7. M. Centano then sent
M. Ryan a copy of the letter Dr. Spikes wote to Ms. Baez.

Tr. 321, 505. M. Ryan sent a copy of the July 1993 letter from Ms.
Exel berth's therapists at the Ferkauf Institute to other enployees
of Riverbay to put in

Ms. Exelberth's file. Tr. 382; GEx. 12.

7. Ms. Centano al so contacted
Mm Mernelstein, an enployee in Riverbay's finance departnment. M.
Mermel stein told Ms. Centano that Ms. Exel berth was a "problem and
not nentally well.*? Tr. 322-323, 361, 379.

8. Ri verbay believed that M.
Exel berth's request to allow her to keep her dog was designed to
evade the eviction action. Tr. 503, 5109.

9. Ri verbay al so believed that by
accommodating Ms. Exel berth's request, Co-op City would be open to
simlar requests by "just people running out and getting a doctor's
note and saying | need the dog." Tr. 503; see also Tr. 509-511,

514.

10. Ri ver bay enforces the no-pets
cl ause against pets that are visible outside an apartnent or if the
pet is reported to be in an apartnent. Tr. 378-379, 385, 388.
However, this rule is applied only to dogs, not to cats. Tr. 288-
289, 389, 506

11. Respondent feels that if M.
Exel berth is permtted to keep her dog, a policy wll need to be
devel oped to allow the keepi ng of dogs, and that such a policy would
have to be approved by New York state's Division of Housing and
Communi ty Renewal . Tr. 504, 512, 554.

12I\/ls. Mernel stein clains that she first | earned of Ms. Exelberth's nental
di sability when
Ms. Centano contacted her, and denies telling Ms. Centano that Ms. Exelberth had a
nmental probl em
Tr. 374-375. |, however, credit Ms. Centano's version of her contact with Ms.
Mernel stein. On cross exam nation, Ms. Mernel stein becane uncertai n about her
mention of Ms. Exelberth's nental condition.
Tr. 379-380. M. Centano had a nuch clearer recollection of the contact. Tr.
322-323.
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12. Ri verbay has all owed a blind
wonman resident to keep her seeing eye dog. It has started eviction
proceedi ngs agai nst non-handi capped residents who refuse to give up
their dogs. Riverbay has not always successfully been able to evict
these tenants, and they remain in Co-op City with their aninals.?!
Tr. 364-366, 376, 384. Those tenants were protected by a New York
Cty law that forbids a landlord fromevicting a resident for

har boring a dog prohibited by the landlord's rules if the tenant
openly and notoriously wal ks the dog on the prem ses for ninety days
and the landlord fails to act within that tinme. Tr. 364-365. M.
Exel berth is aware of another resident who has harbored a dog for at
| east five years. Tr. 201-202.

13. For residents in wheelchairs,
Ri verbay has w dened doorways, added rails to bathroons, |owered
public tel ephones, and nodified the inside of the unit to make
access easier. Tr. 492-493.

Di scussi on and Concl usi ons
A Res Judicata and Ms. Exel berth's Eviction

Respondent argues that the
j udgnment agai nst Ms. Exelberth in the Bronx County Civil Court,
Housing Part, allow ng her eviction, precludes the current action
under the doctrine of res judicata. Res judicata is applied to
prevent the relitigation of clains already decided in a prior
proceeding. The doctrine is also applied to the litigation of
clainms that could have been raised in a prior proceeding. 18
Charles A. Wight, Arthur Mller, & Edward H Cooper, Federal
Practice and Procedure; Jurisdiction 8 4402 (1981); Brown v. Fel son,
442 U.S. 127, 131 (1979). Therefore, the Respondent asserts, the
i nstant Fair Housing action nust be dism ssed. | disagree.

New York courts enploy a
"transactional approach” to res judicata. |If a claimarises from
the sanme "factual grouping"” as an earlier claim both clains will be
deened part of the sanme cause of action. |In that case, the l|ater
claimw |l be barred unless "the initial forumdid not have the
power to award the full neasure of relief sought in the later
litigation." Davidson v. Capuano, 792 F.2d 275 (2d Gr. 1986). Res
judi cata applies not only to the parties involved in the earlier
claim but their privies as well. Anmalgamated Sugar Co. v. NL
I ndustries, Inc., 825 F.2d 634 (2d G r. 1987), cert. denied, 484
U S. 992 (1987).

B3 h those cases where the Respondent was unable to evict tenants with dogs, it
did not seek a waiver from New York state's Division of Housing and Conmunity
Renewal . Tr. 545.
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As a threshold matter, the
Respondent has not shown that HUD is in privity wwth Ms. Exel berth.
““Privity . . . represents a |legal conclusion that the relationship
between [the parties] is sufficiently close to [support]
preclusion.'" Levy v. United States,
776 F. Supp. 831, 835 (S.D.N. Y. 1991) (quoting Southwest Airlines v.
Texas Int'l Airlines, 546 F.2d 84, 95 & n.38 (5th Cir.), cert.
denied, 434 U S. 832 (1977)); see also Cepeda v. Coughlin, 785 F.
Supp. 385 (S.D.N. Y. 1992). Privity attaches if the interests of the
party bringing the later action were adequately represented in the
former action. Levy at 836. HUD s interests were not represented
in the Housing Part of the Bronx Civil Court. It was neither a
party nor did it participate in the proceedings. Neither was HUD
represented by Ms. Exelberth in the eviction action. Additionally,
HUD s interest in the instant case is distinct fromMs. Exelberth's
interest in the eviction hearing.
Ms. Exelberth's interest was the solely private benefit of being
able to keep her dog in her apartnment. HUD s interest is in the
vi ndi cation of public rights protected by the Fair Housing Act,
including the right for people with disabilities to be integrated
wi th persons lacking a disability, and the right of the disabled to
have housi ng ?roviders make reasonabl e acconmodations for their
disabilities. See HR Rep. No. 711, 100th Cong., 2d Sess., 17-18
(1988). Keeping Ms. Exelberth in her apartnent with her terrier
uphol ds such public rights. Therefore, | conclude that the |ack of
privity between HUD and
Ms. Exelberth in the eviction proceeding bars the application of res
judicata.’ See HUD v. Mountain Side Mbile Estates, 2 Fair Housing-
Fair Lending (P-H) § 25,043 (HUDALJ Mar. 22, 1993).

Furthernore, the Respondent has
not shown that Ms. Exel berth could have raised her Fair Housing Act
claimduring the eviction proceeding. In New York City, proceedings
i nvolving residential property under Article 7 of the Real Property

% also note that, as a general nmatter, the government is not barred from

litigating to vindicate public rights by earlier private litigation on the sanme
i ssues. See Cty of Richnond v. United States, 422 U S. 358 (1975); United States
v. East Baton Rouge Parish School Bd., 594 F.2d 56 (5th Cr. 1979).

Brhe Charging Party also cites United States v. Mariner's Cove, Inc. (United
States District Court for the Central District of California, 4/15/94) in support

of its assertion of no privity. | have neither considered nor relied on this case
because the Charging Party did not cite it conpletely or enclose a copy of the
decision for ny review and | was unable to locate this case. |In a sinmlar nmanner,

the Charging Party quotes from HUD v. Tucker, 2 Fair Housing-Fair Lending (P-H) 1
25,033 (HUDALJ Aug. 24, 1992) in support of its assertion of no privity without

pi npoi nting the page on which the quote appears. | did not rely on the Charging
Party's readi ng of Tucker because such | anguage does not appear in that decision.
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A@tions and Proceedi ngs Law "shall be commenced in the housing

part. N. Y. Rules of Court

§ 208.42(a) (McKinney 1994). These proceedings include "summary
proceedi ngs to recover possession of residential prem ses to renove
tenants therefrom. . . ." NY. Cty CGv. . Act § 110 (MKi nney
1989). The jurisdiction of the housing part is extrenely |imted,
and no authority presented by either party establishes that the
court woul d accept jurisdiction over a Fair Housing Act claim?®® In
Crossroads Apts. v. LeBoo,

578 N.Y.S.2d 1004 (Rochester Cty C. 1991), a landlord sought to
evict a tenant for violation of a "no pets" clause in the tenant's

| ease. At the eviction hearing, the tenant raised the issue of his
need for a cat due to a nental disability. Based on this assertion,
the court would not grant summary judgnent. However, in Ccean Gate
Assoc. v. Dopico, Fair Housing-Fair Lending (P-H { 16,608 (N.Y.
Cv. . Kings Co. 1981), a counterclaimthat a dog was needed
because of tenants' severe physical handi caps was severed fromthe
mai n proceeding. In short, wthout clear authority show ng that M.
Exel berth coul d have raised her claimin the housing part, |
conclude that this elenent of res judicata is also not net.

B. Liability

The Fair Housing Act prohibits
maki ng a dwel ling unavailable to a renter because of the renter's
handi cap. 42 U S.C. 8§ 3604(f)(1)(A). It also prohibits
di scrimnating against a renter in the terns, conditions, or
privileges of renting a dwelling because of the renter's handi cap.
42 U.S.C. 8§ 3604(f)(2)(A). Discrimnation includes the refusal to
make "reasonabl e accommpdations” in rules and policies to afford the
renter wwth a disability the "equal opportunity to use and enjoy the
dwelling." 42 U S. C
8§ 3604(f)(3)(B). "Handicap" refers, in part, to a "nental

16Respondent nm stakenly cites section 110(c) of the New York City Civil Court
Act to support the proposition that the housing part would hear the claim
"Regardl ess of the relief originally sought by a party the court nmay recomrend or
enpl oy any renedy, program procedure or sanction authorized by |aw for the

enforcenent of housing standards . . . ." This section only applies to buildings,
to standards that "directly inpact[] the health and safety of the occupants of
buil dings." Various Tenants of 515 East 12th St. v. 515 East 12th St., Inc., 489

N.Y.S.2d 830 (N.Y. Gv. C. 1985). It does not apply to clains |ike M.
Exel berth's.

Yool 1 ateral estoppel does not apply in this case either because there has been
no showing that HUD or Ms. Exelberth had a "full and fair opportunity to litigate
in [the] prior action[]" the Fair Housing Act claim Sam and Mary Housi ng Corp
v. New York State, 632 F. Supp. 1448, 1451 (S.D.N. Y. 1986). Additionally, as
di scussed above, privity does not exist between HUD and Ms. Exel berth. See Conte
v. Justice, 802 F. Supp. 997, 1003 (S.D.N. Y. 1992).

13



i mpai rment whi ch substantially
activities." 42 U S.C. § 3603(

limts . . . [a] person's major life
h) (1).
A prima facie case of a Fair

Housi ng Act violation based on a refusal to reasonably accomodate
is established by proving the foll ow ng el enents:

1) Conpl ainant suffers froma
handi cap as defined in the Act;
2) Respondent knows of the
Compl ainant's disability or should reasonably be expected
to know of it;

3) Accommodation of the handicap "may be necessary" to afford
t he Conpl ai nant an equal opportunity to use and enjoy the
dwel I'i ng;

4) The acconmpdation is reasonabl e; and,

5) Respondent refused to nake such accommodati on.

See HUD v. Dedham Hous. Auth., 2
Fair Housing-Fair Lending (P-H) T 25,6015 at 25,212 (HUDALJ Nov. 15,
1991).

* * *

1. M. Exelberth's Disability

Beatrice Exel berth suffers from
a disability under the Act. She has a long history of depression.
She has been hospitalized three tines for depression, received shock
and drug therapy, and continues in psychoanalysis. This depression
partially manifests itself in the inability to relate to other
people w thout mstrust, fear, or hatred. Her nental disorder
clouds her entire life, affecting all her major life activities.

2. Respondent's Know edge of the Disability

Respondent knew of M.
Exel berth's disability in April of 1992 when she inforned an area
manager at Co-op City that she needed the dog for health reasons.
In July 1993, the Board of Co-op Gty received a letter fromDr.
Spi kes inform ng them of M. Exelberth's nmental disability. The
Board received additional information pertaining to Ms. Exelberth's
disability fromher therapists at the Ferkauf Institute and HUD s
i nvesti gator.

3. Necessity of Accommobdati on
Respondent argues strenuously
that the posture of this case (i.e., M. Exelberth obtaining the dog

prior to her requesting an acconmodation rather than afterwards)
frees Riverbay fromits responsibility under the Act. It also
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argues that no connection can be drawn between her possession of her
dog and the use of the property. The Charging Party seeks an
accommodation in Co-op City's rules to allow Ms. Exelberth to keep
her terrier. It does not seek any affirmative nodification of the
prem ses by the Respondent, nor a change in the no-pets policy.

Wt hout the sought-after acconmodati on, the Respondent w Il enforce
its judgenent of eviction against her, thus denying her the
opportunity to use and enjoy the dwelling.

Respondent is mstaken in its
argunments. Ms. Exelberth's dog enabl es her to experience the
ordinary feelings enjoyed by persons not otherwise afflicted with
her disability. Al though the Respondent asserts that the soothing
benefit of dogs can be enjoyed by all, it fails to acknow edge the
terrier's special benefit for the Conplainant. She testified that
she relates to the dog in a way she cannot relate to people, and
that through this relationship she has becone stronger and nore
outgoing. Dr. Spikes testified that the terrier is a nedical
necessity for Ms. Exelberth's well-being. 1In effect, the dog gives
Ms. Exel berth the sane freedomthat a wheel chair provides a
physical |y di sabl ed person.

4, Reasonabl eness of Accommpbdati on

In its regulations instituting
the Act, HUD provides the follow ng exanple of a reasonable
accommodat i on:

A blind applicant for rental housing wants to live in
a dwelling unit with a seeing eye dog. The buil ding
has a no pets policy. It is a violation of [the
regul ati on on reasonabl e accommpdati ons] for the
owner or manager of the apartnment conplex to refuse
to permt the applicant to live in the apartnent with
a seeing eye dog because, wthout the seeing eye dog,
the blind person will not have an equal opportunity
to use and enjoy the dwelling.

24 C.F.R §8 100.204(b) (enphasis in original).

The instant case presents an
anal ogous situation: M. Exelberth requires the waiver of a rule of
Co-op City solely for herself to allow her to keep her dog that her
disability necessitates. The Act protects a person with a nental
disability to the sane degree it protects a person with a physical
disability. This protection does not require "an undue hardship or
burden upon the entity making the accommodation[]." Shapiro v.
Cadman Towers, Inc., 844 F. Supp. 116 (E.D.N. Y. 1994); see also
Sout heastern Community Col |l ege v. Davis, 442 U.S. 397 (1979).

As di scussed above, the
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Respondent's no-pets rule will not be affected. Only the narrow
group of people whose disability requires the conpani onship of a pet
woul d be permtted to harbor such pets. See Mjors v. Housing Auth.
of DeKalb, Ga., 652 F.2d 454 (5th Gr. Unit B Aug. 1981).

Addi tionally, purely specul ative assertions of the potential costs
of future acconmobdati ons have no bearing on the reasonabl eness of

t he accommodation for Ms. Exelberth. | note that no conplaints have
been fil ed agai nst

Ms. Exelberth for failing to clean up after her terrier and thus
creating a health or liability hazard. Finally, R verbay has

adm tted that dogs are harbored in Co-op City because of the
Respondent's failure to prevail in eviction proceedings. The record
does not establish that these dogs have caused unreasonabl e burdens
on the Respondent and there is no evidence that Ms. Exelberth's
terrier woul d cause an unreasonabl e burden. Therefore, despite the
Respondent's unsupported assertions that this accommobdati on wl |

unl eash a flood of requests for dog harboring fromCo-op Cty's
residents, and the subsequent headaches of sanitation and liability
flowng from Co-op Gty's presuned cani ne population, | find the
request ed acconmodati on reasonabl e.
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5. Respondent's Refusal to Acconmopdate

From April 1992 until the
present, the Respondent has refused to all ow
Ms. Exelberth to keep her terrier and her apartment in Co-op City. 8
Even after Iris Baez and Scott Ryan received nedical evidence from
Ms. Exel berth's therapists, R verbay would not allow Ms. Exel berth
to remain in the apartnment. | do note that the Respondent has not
noved to enforce its judgnment during the pendency of this matter.

* * *

The Respondent has viol ated the
Fair Housing Act's prohibition of discrimnation based on handi cap
by refusing to allow the Conplainant to remain in her apartnment with
her dog. A sinple accommobdation is all that the Act requires. |If
Respondent had fulfilled its responsibility under the Act, it could
have prevented the instant litigation as well as the earlier
eviction proceeding. Rather, it succunbed to suspicions regarding
the extent of Ms. Exelberth's disability and its treatnent. |f M.
Exel berth had a physical ailnent, the evidence indicates that the
Respondent woul d have made efforts to accommodate her, as it had
others. |Its failure to be equally sensitive to nental illness
precipitated its violation of the Act.

C. Renedi es

Havi ng found that the Respondent
engaged in a discrimnatory housing practice, the Conplainant is
entitled to appropriate relief. This relief may include actual
damages and injunctive or other equitable relief. Respondent may
al so be assessed a civil penalty "to vindicate the public interest.”
42 U.S.C. 8§ 3612(g)(3). The Charging Party seeks $15,000.00 in
i nt angi bl e damages, $10,000.00 in civil penalties, and certain
injunctive relief.

1. Enforcing the Judgnment of Eviction and Further |njunctive Relief

I njunctive relief may be ordered
to insure that the Respondent does not violate the Act in the
future. HUD v. Blackwell, 2 Fair Housing-Fair Lending (P-H) 1
25,001, at 25,014 (HUDALJ Dec. 21, 1989), aff'd, 908 F.2d 864, 872-
73 (11th Cr. 1990). The relief, however, is to be nolded to the
specific facts of a particular situation.

Brhe Act pl aces a one year limtation of the filing of a conplaint fromthe
time "an all eged discrimnatory housing practice has occurred or termnated." 42
US. C 8§ 3610(a)(1)(A(i). Because no acconmpdation was made, the housing
practi ce has not terninated.
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Respondent argues that the Anti -
Injunction Act, 28 U S.C. § 2283, prevents ne from prohibiting
Ri verbay fromenforcing the eviction judgnent against Ms. Exel berth.
The Anti-Injunction Act prohibits courts of the United States from
granting injunctions to stay state court proceedi ngs except in
certain situations. Wen a private party seeks a stay of a state
court proceeding in a federal court, the principles of the Anti-
I njunction Act operate nost forcefully: such litigation would draw
the federal and state courts into conflict. This principle
di ssi pates when the federal governnent seeks the stay to assert a
superior federal interest, such as the enforcenent of the Fair
Housing Act. See Leiter Mnerals, Inc. v. United States, 352 U S
220, 225-226 (1957). | also note that some courts have found that
the Fair Housing Act falls under the exception to the Anti -
I njunction Act that allows federal courts to proceed "as expressly
aut hori zed by an Act of Congress.” 28 U. S.C. § 2283; Martin v.
Constance, 843 F. Supp. 1321 (E.D. M. 1994); Oxford House, Inc. v.
Cty of Al bany, 819 F. Supp. 1168 (N.D.N. Y. 1993); but see Casa
Marie, Inc. v. Superior . of Puerto Rico, 988 F.2d 252 (1st Cr
1993).

Respondent al so urges ne to
consider the principles of comty and the desire to avoid friction
between state and federal courts enbodied in Younger v. Harris, 401
U S. 37 (1971), and abstain fromordering Ri verbay to abandon its
judgnent. As discussed above, HUD is asserting a superior federal
interest in this case, so the abstention doctrine does not apply.
See First Federal Sav. & Loan Assn. v. Geenwald, 591 F.2d 417, 424
(1st Gr. 1979).

Consequently, the Respondent
must forgo its judgnment of eviction against
Ms. Exelberth and allow her to remain in her Co-op City apartnent
with her dog. See HUD v. Mountain Side Mbile Estates, 2 Fair
Housi ng-Fair Lending (P-H) § 25,065 (HUDALJ Dec. 17, 1993). The
provisions of the Order set forth bel ow contain additional
injunctive relief to ensure against any future violations of the
Act .

2. Intangi bl e Damages

The court in Mdrgan v. Secretary
of Housing and Urban Devel opnent, 985 F.2d 1451, 1459 (10th Cr.
1993), stated that "nore than nere assertions of enotional distress”
are required to support an award for damages caused by enotiona
di stress. Rather, the record as a whol e nust denonstrate the need
for the anbunt awarded. Factors that nay be considered in
determ ning the damage include the effect of the Respondent's
behavi or on the Conpl ai nant .

The inportance of the dog in M.
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Exel berth's |life has been established. During the eviction
proceedi ngs based on her harboring the terrier, she felt "trenendous
rage" because of the proceedings. She also considered the
possibility of |osing her apartnent and becom ng honel ess "every
nonent practically.” The current proceedi ng had caused Ms.

Exel berth nmuch anxiety as well: she has suffered increased bouts of

i nsommi a, and, just prior to the hearing, drove herself to a
psychiatric hospital where she becane "hysterical."

The Charging Party seeks
$15, 000.00 for Ms. Exelberth's distress, but has failed to
denonstrate that the distress specifically caused by the violation
merits such a high dollar amobunt. Ms. Exelberth's nental disability
causes nmuch of her suffering. Respondent's actions have caused an
incremental ly greater amount of enotional distress. It is this
i ncrenment al anount upon whi ch damages nmay be assessed.

In HUD v. Dedham Hous. Auth., 2
Fair Housing-Fair Lending (P-H) T 25,015 at 25,212 (HUDALJ Nov. 15,
1991), $10, 000.00 was awarded to a conpl ai nant with cardiac probl ens
who was deni ed a parking space near his apartnent. The instant case
differs. M. Exelberth was never denied her dog. Throughout the
proceedi ngs she has enjoyed its considerable benefits. She was
forced to endure an eviction proceeding and the current proceedi ng.
However, as the Respondent correctly points out, enforcenent of the
evi ction order was suspended pendi ng the outconme of the instant
case. Considering all the evidence presented, | find that Ms.
Exel berth was caused enotional distress fromthe violation, but in
the nore reasonabl e amount of $2,500. 00. *°

3. CGvil Penalty

The Charging Party al so seeks a
civil penalty of $10,000.00 fromthe Respondent. Under the Act, an
adm ni strative |law judge nmay assess a maxi mumcivil penalty of
$10, 000. 00 agai nst a respondent, where, as here, there has been a
finding of liability, but no history of any prior discrimnatory
acts. 42 U.S.C. § 3612(g)(3)(A).

Assessnent of a civil penalty is
not automatic. See H Rep. No. 711, 100th Cong., 2d Sess. at 37,
reprinted in 1988 U S.C.C A N 2173 at 2198. 1In determning the
amount of a penalty, an adm nistrative |aw judge nust consider the
nature and circunstances of the violation, the degree of
cul pability, the financial circunstances of the respondent, the goal
of deterrence, and other matters as justice may require. |d.

¥rhe Charging Party al so seeks an award for the inconvenience Ms. Exel berth
suffered and a | ost housing opportunity. It failed, however, to distinguish these
danages as being separate from general enotional distress damages.
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As the owner and operator of a
| ar ge housi ng devel opment, Riverbay is bound to know and adhere to
the Fair Housing Act. Respondent's treatnent of M. Exel berth was
unlawful | y based on a refusal to nodify its rules to accommbdate her
mental disability. Gven that Riverbay allows a blind woman to keep
her seeing eye dog and nmekes physical nodifications to its units to
those residents in wheelchairs, its callous treatnment of nental
illness as a protected handicap indicates it does not understand the
sweep of the Act. Furthernore, the Respondent allowed its
i npression of Ms. Exelberth as a "problem and as the defendant in
an eviction action to cause it to ignore nmedical docunentation of
Ms. Exelberth's illness. However, in its favor, the Respondent did
suspend enforcenent of the eviction. A civil penalty will send a
cl ear nessage to Riverbay to follow the Act and nmake reasonabl e
accommodat i ons where necessary to its handi capped residents.
Ri verbay presented no evidence to show that its financial condition
woul d preclude it frompaying a civil penalty. Upon consideration
of the relevant factors, | conclude that Ri verbay should be assessed
a civil penalty of $5,000.00. See HUD v. Sans, 2 Fair Housing-Fair
Lending (P-H) ¥ 25,069 (HUDALJ Mar. 11, 1994).

ORDER

Havi ng concl uded t hat Respondent
Ri verbay Corporation violated 42 U. S. C
88 3604(f)(1)-(3), it is hereby

ORDERED t hat :

A. Riverbay Corporation and its
agents, with respect to the site commonly referred to as Co-Op City,
are hereby enjoined fromdiscrimnating because of handi caps agai nst
Beatrice Exel berth or any other person in any aspect of the
provi sions of housing, including but not limted to the foll ow ng:

1. Discrimnating in the rental and occupancy of housing;

2. Discrimnating in the terns, conditions, privileges,
services and facilities in connection with the rental and
occupancy; and,

3. Refusing to nake reasonabl e accommodations in rules,
practices and services and/ or reasonabl e nodifications when
such accommodati on may be necessary to afford a handi capped
person equal opportunity to use and enjoy a dwelling, including
public and common use areas.

B. Riverbay Corporation and its

agents, with respect to Co-Op City, are hereby enjoined and
prohibited fromthe foll ow ng:
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1. Inplenmenting and enforcing the no-pets rul e agai nst
Beatri ce Exel berth and other individuals with handi caps who
require pets as a reasonabl e accommpdation to their handi cap;

2. Evicting Beatrice Exelberth or other individuals with
handi caps who require pets as a reasonabl e acconmodati on to
t hei r handi cap, based on the no-pets rule; and,

3. Enforcing or taking any other action against Beatrice
Exel berth which would require her to conply with the Order of
the Gvil Court of the Gty of New York dated March 12, 1993
(Judge Howard F. Trussel).

C. Wthin forty-five (45) days
of the date on which this ORDER becones final, the Respondent shal
pay actual damages to Beatrice Exel berth as follows: $2,500.00 for
enotional distress.

D. Wthin forty-five (45) days
of the date on which this ORDER becones final, the Respondent shal
pay a civil penalty in the amount of $5,000.00 to the Secretary of
the United States Departnment of Housing and Urban Devel opnent.

E. Wthin forty-five (45) days
of the date on which this ORDER becones final, the Respondent shal
make known to all tenants with handicaps their right to request a
reasonabl e accommodation to rules, policies, practices, or services,
when such accommobdati ons nay be necessary to afford them an equa
opportunity to use and enjoy their dwelling units, including the
public and common use areas. To this end, the Respondent shall do
t he foll ow ng:

1. Respondent shall provide to each tenant known by the
Respondent to be an individual with handi caps, a notice of the
rights of individuals with handi caps to request reasonabl e
accommodati ons to their handi caps;

2. Respondent shall establish witten uniform and objective
policies and procedures to be used in review ng and acting upon
all requests for handi cap acconmodati on in housing, to be used
at Co-op Gty. Respondent shall submt a copy of these
policies and procedures to counsel for the Secretary for review
and approval. Such policies and procedures shall include the
foll ow ng:

a. Procedures to ensure the confidentiality of

i nformati on regardi ng individual's handi caps and/ or
physical, nental, psychol ogical, and/or psychiatric
condi tion(s);

b. A requirenent that the Respondent makes determ nations
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whet her to grant or deny requests for accommobdati on within
thirty (30) days of receipt of the request unless it is
i npracticable to do so;

c. A requirenent that the Respondent provide witten
notice to the applicant for accommodation, within thirty
(30) days of receipt of the request unless it is

i npracticable to do so, indicating that the request is
granted or indicating that the request is denied and
explaining the reasons for such denial;

d. A requirenent that the Respondent conplete action to
provide the acconmodation within (60) days of receipt of
the request in cases where the accompdati on request is

approved, unless it is inpracticable to do so.

Not hing in this provision shal
be construed to prohibit the Respondent frominposing reasonable
screeni ng process for naking determ nations as to requests for
handi cap accommodati on. Any such screeni ng process, however, shal
gi ve deference to the assessnent by the individual and/or where
voluntarily provided by the individual, the assessnent of public
health officials and/or reasonabl e nedical evidence, as to the
abilities of the individual and whether it may be necessary for the
i ndi vidual to have an acconmpdation to rules, policies, practices,
or services, in order to be afforded equal opportunity to use and
enjoy the dwelling unit, including public or commobn use areas. Any
such screening process shall al so be designed to guarantee the
confidentiality of records and the privacy of the individual
requesti ng an acconmodati on.

F. Wthin forty-five (45) days
of the date on which this ORDER becones final, the Respondent shal
instruct all enployees and agents of Co-op City of the terms of this
ORDER and the Fair Housing Act and the nondi scrimnation obligations
under each.

To these ends, the Respondent
shall do the foll ow ng:

1. Respondent shall provide each enpl oyee and agent with a
copy of this ORDER?® and the Fair Housing Act and the Fair
Housi ng Act regul ations.

2. Respondent shall obtain fromeach such enpl oyee and agent a
si gned statenent by which the enpl oyee or agent affirns that he

Pefore the Respondent delivers a copy of this ORDER to any person, the dollar
anount of the specific nonetary relief paid to Beatrice Exel berth shall be
del et ed.
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or she had read the provided nmaterials, understands his or her
| egal responsibilities under the ORDER and the Fair Housi ng Act
and will conply with each

3. Respondent shall subnmit these statenments in accordance wth
the reporting provisions set forth in Part G of this ORDER

4. Respondent shall maintain for inspection and borrow ng by
tenant at its rental offices, copies of the Fair Housing Act
and the Fair Housing regul ations.

G For the three nonth period
begi nni ng January 1, 1995, and ending March 31, 1995, and for each
consecutive three-nonth period thereafter until Decenber 31, 1996,
t he Respondent shall submt to the office |isted below, reports
containing the follow ng information

1. A copy of all witten information submtted by individuals
requesting an acconmodation to their handi cap.

2. A summary of all oral requests for accomodati on by
i ndi viduals wi th handi caps, including all information submtted
in support of their request.

3. A copy of any and all information indicating action taken
by the Respondent in response to requests for accommodati ons by
i ndi vidual s wi th handi caps, including witten notices provi ded
to acconmodati on applicants indicating whether such requests
were granted or denied and the reason for the action taken,

i nformation indicating whet her accommpdati ons were conpl et ed,
and information indicating the tineliness of the Respondent's
response to requests and conpl etion of accommobdati ons.

The report required under this
section shall be sent to the Director, Conpliance Dvision, Ofice
of Fair Housing and Equal Opportunity, Departnent of Housing and
Ur ban Devel opnent, 26 Federal Plaza, Room 3532, New York, N.Y.
10278.

This Order is entered pursuant
to 42 U S.C. 8 3612(g)(3) and the regulations codified at 24 C. F.R
8 104.910, and will becone final upon the expiration of thirty (30)
days or the affirmance, in whole or in part, by the Secretary within
that tine.

/sl

SAMUEL A. CHAITOVI TZ

Adm ni strative Law Judge
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