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Section lll
Asset Management

Chapter 7

Change in-of Participants:
Ownership: Change

R s e

71 Introduction

A-full-Change of Participant transactions (also called CHOPs in ORCF) encompass three types
of application submissions: Change of Ownership (formerly known as a Transfer of Physical
Assets =0 TPA—— e e e e e e b e e

insured-projeet—), Change of Operator, and Change of Management Agent. This chapter will
cover the procedures for processing changes in all three entity types.

This chapter applies to al-transactionsinvelving thetransferofallproposals to change existing

Borrower, Operator and/or Management Agent entities as well as to certain transfers of financial

or partoperational control of an-interestin-the ewnership-efsuch-properties—existing Borrower,

Operator or Management Agent entity.

This-chapterln the application for Change of Participants, Lenders should disclose matter that
could be of reputational risk (financial or other material risk) for any participant in the project
whether they are controlling or no. Additionally, this lays out the procedures that all parties will
follow to ensure that new participants are appropriately vetted and obligated to perform the
duties and responsibilities required by HUD. The chapter will also outline the apphicability
requirements teof HUD’s programs and-euthine the delegation of responsibilities for HUD’s staff.
The criteria to determine a project’s and Borrower’s eligibility for a transfer of assets is outlined
in detail and directions are provided for certain relationships involving multiple commitments.

The removal of an entity/participant with financial or operational control also requires HUD
review and approval.

In certain limited circumstances, it may prove necessary for the Borrower (or Master Tenant or
Operator, if applicable) to approve an emergency replacement Operator or Management agent.
In such circumstances, the Borrower shall be required to immediately notify ORCF and the
Mortgagee/Servicer of such exigent circumstances, and within five (5) business days of such
emergency replacement, shall submit all the documents required by this Chapter for the review
and approval of the new Operator and/or Management Agent as set forth herein.
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Submissions herein must be assembled, reviewed for completeness, accuracy and eligibility, and
submitted by the Mortgagee/Servicer to ORCF with a recommendation for approval. A checklist
of the required application exhibits, which include a Lender Narrative — Change of Ownership
Review, as well as the instructions for submitting the application is posted on the Section 232
Program website.
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7.3 Transfer Fees

FheFor a Change of Ownership transcation, the Department imposes a fee of $0.50 per $1,000 of
the original face amount of the mortgage to cover the costs of administrative, legal, and fiscal
actions that a review entails. Substitution of principals that result in a change in control of the
project (regardless of whether a change in ownership will occur (i.e., the single asset entity
Borrower remains the same)) will be subject to the application fee. Applications-received-fora
fullreview that are not accompanied by the proper fee will be returned without review. For
applications that are reviewed by HUD and subsequently withdrawn, the fee paid to HUD will be
considered earned and non-refundable.

A. A FPA-ApplieationFeetransaction fee 1s retrequired swhenfor all Changes of Ownership
unless the new owner is obtaining a new FHA-insured mortgage at the time of the transfer, or
both parties of the transaction are non-profit purchasers.

B. CertaincomplexComplex transactions invelvingwith multiple transfers impacting a single
project may be subject to more than one FRAapplication fee:.

1. With transactions involving two transfers of title by deed, the Director of Asset

Management will determine whether a second fee is required after consulting with
Field Counsel.

2. Ifthe Director of Asset Management determines that a transaction or series of
transactions have been structured to avoid paying the application fee, the TPA
application will be rejected and new application(s) will not be accepted until the
required application fee(s) have been paid.——
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7.4 Approval Authority

A fullFPAChange of Participant entity (Owner, Operator, or Management Agent) transaction
includes an-initial(semetimesreferred-te-as-a preliminary) and a final approval stage. The
inttialpreliminary approval efaful-FPA-provides the assignee with all HUD approvals needed
for-the-deed-to-betransferred-and the transaction to be completed. ORCF will not grant
approvals that are conditioned upon commitments being issued from other sources. In limited
circumstances, HUD has the discretion to issue a letter that acknowledges (if required by a third

party) that once all FRPA-requirementsParticipant have been satisfied, a preliminary approval
letter will be issued.

Initial and Einal Approval Actions

A. InitialPreliminary and final approval authority rests with the ORCF.

B. ORCF will review _the Applicationfor FransferChange of Physical- Assets{FPA(Form
HUDB-92266-ORCH)-and-Participant application which includes the appropriate Lender
Narrative, Review Checklist, and all accompanying documentation. For Ownership changes,
utilize the Lender Narrativ
Change of Ownership Review Checklist, Section 232 (available on Residential Care
Facilities Loan Servicing Homepage). For Operator changes, utilize the Lender Narrative—
Change of Operator/Lessee (Form HUD-92266A-ORCF) and Change of Operator Checklist,
Section 232 (available on Residential Care Facilities Loan Servicing Homepage). For
Management Agent changes, utilize the Lender Narrative — Change of Management Agent
(Form-92266B-ORCF) and Change of Management Agent Checklist, Section 232 (available
on Residential Care Facilities Loan Servicing website).

At the end of the review process, if the attached-instruments-are-found-to-be-in-orderand-the
transfer proposal is acceptable, HUD will issue a letter granting #aitialpreliminary approval
of the application. This approval may be conditioned upon any ORCF requirement plus
necessary changes in the submitted documents, if any, and will authorize the execution of all
remaining required instruments. It is at this point that the parties to the transaction are
authorized to transfer possession of and beneficial interest in the project. The purchaser is
not authorized to transfer any interest in, take possession of, or assume the burdens and
benefits of ownership without the written approval of ORCF.

After the inttialpreliminary approval letter is issued, the real-estate transaction can close, and
all-ef the documents approved by HUD can be executed and recorded along with any
additional items included in the initial approval letter. Fhe-FPA

B-C. For final approval, certified copies of all executed and/or recorded documents, along with
any additional items required in the preliminary approval letter, together with the final
documents that were reviewed by HUD prior to preliminary approval, must be provided to
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the AE within 45 working days from the date of the letter of preliminary approval, unless
additional time is granted by ORCF in writing. The Change of Participant transaction may

be completed based upon a certification by the applicant's attorney that the documents to be
executed and recorded are exactly as approved by HUD qih%feﬂ%f—th%requﬁed

. ORCF may grant final approval of the FPAChange of Ownership transaction after it has

approved the final documents and determined that any additional requirements included in
the #itialpreliminary approval letter have been met.

. Reeordsin HUD s database-Historical records associated with the subject project will remain

in HUD’s database and the project’s Property ID and FHA loan number will stay the same.
There will also be no change in the FHA loan number.

The Financial Assessment System (FASS) date is the date of legal ownership change (which
is either the date the deed is signed or recorded, as dictated by state law). This date mustwill
be entered into FASS as soon as HUD is aware of the legal transfer. FASS will
automatically calculate the reporting periods for old and new Borrowers. However, at the
time of filing of the first financial return for the new Borrower, the auditor may need to call
FASS Technical Assistance and request help with changing the reporting period in the filing
template that they use. Please refer to the iREMS User Guide for complete details for
transferring the property. After the transfer, the HUD database is required to be updated with
the new Borrower-infermatien, Operators- and/or smanagementManagement Agent
information depending upon the transaction.

. The requirement for filing an audited financial statement is regulatory in nature and the Department

does not waive the requirement. However, there are times when a project is newly mortgaged close
to the end of a fiscal year. In these circumstances, the Borrower may request that the audit for the end
of the initial mortgage year be approved as a “stub period” report to be folded into the next full fiscal
year audit. Thus, the waiver request for submitting an audit would depend on the individual project's
fiscal year end date. Ifthe FASS date is within 120 days of the project's fiscal year end, this is
considered a “stub period” and the owner may request that the Department consider a deferment of
the audit for this time period. The following fiscal year's audit would be performed on both the
following fiscal year and this additional “stub period.” Guidance on how the owner may request a
stub period deferment can be found in the Industry User Guide for the Financial Assessment
Subsystem - Multifamily Housing (FASSUB 7.0), Chapter 9, Page 33, March 2013, revised January
2014.

The requirement for filing an audited financial statement is regulatory in nature and the
Department does not waive the requirement. However, when a project is newly mortgaged
close to the end of a fiscal year, the Borrower may request that the audit for the end of the
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initial mortgage year be approved as a “‘stub period” report to be folded into the next full
fiscal year audit. The request for submitting a “stub period” report depends on the individual
project's fiscal year- end date. If the FASS date is within 120 days of the project's fiscal year
end, this is considered a “stub period, the owner may request that the Department consider a
deferment of the audit for this time period. The following fiscal year's audit would be
performed on both the following fiscal year and this additional “stub period.” Guidance on
how the owner may request a stub period deferment can be found in the Industry User Guide
for the Financial Assessment Subsystem - Multifamily Housing (FASSUB 7.0), Chapter 9,
Page 33, March 2013, revised January 2014.

G-H. It should be noted that the previous Borrower is not relieved of the obligation to file a
final financial statement from the start of their fiscal year to the day of legal ownership
change. The recording of new documents shall not release sellers of liability for pre-transfer
violations of their Regulatory Agreements or for (1) funds or property coming into their
hands which, by the provisions thereof, they are not entitled to retain; and (2) for their own
acts and deeds or acts and deeds of others that they have authorized in violation of the
provisions thereof.

7.6 Procedures for Processing a Full TPA
ReviewChange of Participants Application

Based-enprojeetdataand-historythe-AE will review and assess each of the items n-thisseetion
to-determine-the-extent-ef reviewneeessary-provided in the application submission to achieve a

thorough understanding of the Berrower’s proposed transaction. All pI'O] ject files must be

1!

reviewed to evaluate the E o - Participant's
preV10us performance and acceptablllty—thebessee%wmwgaﬂen%gen%epeﬁmeﬂs—ﬁﬂaﬂﬁal

Section 232 Handbook, Section III, Asset Management, Chapter 7 Page 7
This is a DRAFT document for posting on the Drafting Table to collect voluntary industry feedback.




309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332
333
334
335
336
337
338
339

340
341
342

343
344
345
346
347
348
349
350
351
352
353
354

mited to, analysis begins-with-a-therough-examination
mMatinn 1 ding anto orMedicare-& Medicaid

D O S
i
d

1. The physical, financial and management operations must be fully acceptable, or
immediate corrections aremust be proposed and funded that are acceptable to ORCF.
Evaluation of the Departmentnew participants will follow the requirements outlined
in Section II, Chapter 6.1 A-M of this handbook.

2. Capital improvement needs will be evaluated and conditions imposed by the ORCF to
ensure all capital repairs, upgrades, and replacements are made. A Borrower
Certification addressing when such work will be accomplished must be provided.

3. All known noncompliance and operating performance issues will be shared with the
Borrower as soon as possible after the AE receives the transfer application. Fhe

Berrowermustclearhrunderstand-that addressingAddressing each item to theORCF’s
satisfaction efthe Department-will-beis required for initial approval.

4. Center for Medicare & Medicaid Services (CMS) and Nursing Survey Risk Reports,
as applicable, will be reviewed.

5. Legal Review of a Change of Ownership application by Office of General Counsel
(OGC). The AE and the HUD field attorney shall simultaneously review the
application based on the criteria set forth in this handbook. If the proposed
transaction is deemed acceptable by ORCF, a preliminary approval letter shall be
transmitted to the applicant. If the proposed transaction is unacceptable, the applicant
shall be notified accordingly and provided the reasons for such rejection.

NOTE: If the FPAChange of Ownership includes a change in the Operator entity, then the
process will require the implementation of a new Healthcare Regulatory Agreement — Operator
(Form HUD-92466A-ORCF). This form includes requirements for a Risk Management Program
in Paragraph 7, and is applicable to all new Operators, irrespective of compliance or performance
risks detailed above.
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Additionally, as applicable. procedures and requirements for the following will also be reviewed:

1. Accounts Receivable Financing, see Production, Chapter 15 and Asset Management,
Chapter 10;

2. Master Lease; (new, modified, or rleases/terminations), see Production, Chapter 13
and Asset Management, Chapter 9.
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RESERVED

7.9 Special Consideration

Secondary Financing. Any portion of the purchase price that is not paid in cash at the time of
purchase is considered to be secondary financing. Secondary financing must be junior
(subordinate) to the FHA-insured mortgage or deed of trust and can be recorded or unrecorded.
Secondary financing includes all deferred financing:-, financing secured by the project, financing
secured by collateral other than the project, or unsecured financing. Please see Production,

Chapter 3.15.
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ORCF must ensure that each project is monitored after initialpreliminary approval or final
approval where applicable, to ensure that the conditions of approval are satisfied.

Monitoring should begin at the point when initial approval is issued and continue until such time
as all of the terms and conditions of the transfer have been satisfied. All required documents,
including the Regulatory Agreements, Riders, and/or Assumption/Assignment documents, if any,
must be executed in the form as reviewed and approved and conform to the terms and conditions
of initial approval within 45 business days, or with approved extensions of time.

Non-Compliance with Transfer

HUDORCEF will use the FPAChange of Participants process as an opportunity to enforce
compliance with regulatory agreement requirements that are not being followed and will not
grant final approval of the transfer until all financial, physical, and legal requirements are met.
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525 A. Ifa scheduled payment, repair, or other requirement of the FRAChange of Participant

526 transaction, is not made as agreed under the terms of the transfer, the AE assigned to monitor
527 the transfer must provide the Borrower with written notice of non-compliance and direct that
528 appropriate corrective action be taken within the reasonable period of time specified in the
529 written notice of non-compliance.
530
531 B. B—Ifthe deficiency is not corrected within the period of time specified in the written notice
532 of non-compliance, the situation should be reported to the Workload Manager. The
533 Workload Manager should immediately consider all available options to enforce compliance.
534 Field and Regional Counsel may be consulted and, if necessary, OGC and/or the
535 Departmental Enforcement Center (DEC) may be requested to participate in developing a
536 plan of enforcement. The available remedies and Administrative Sanctions include: Civil
537 Money Penalty (as expressly authorized by 12 U.S.C. Sections 1735f-15(b)(1)), Limited
538 Denial of Participation (LDP), suspension, debarment, etc., as well as suit for specific
|539 performance to enforce the conditions of the FPAChange of Participant transaction.
540
541

712 Project Capital Needs Assessment (PCNA)
542

543 A PCNA (in accordance with the Statement of Work as set forth in the Section 232 Handbook,
544  Production, Chapter 4, for a Limited Scope PCNA) and Reserve for Replacement (R4R)

|545 Analysis are required with a FPA-#rChange of Ownership transactionin the following situations:
546

547 e A PCNA or comparable reserve analysis has not been submitted to HUD in the previous
548 10 years; or
549 e [fthe Borrower wishes to halt R4R Deposits
550
551
7.13 Financial Statement Requirements
552

553  Whenlf a Full Franstferof Physteal Assets-eeeursnew Owner entity is approved by HUD, the
554  eld Berrewerformer Owner entity is not relieved of filing a final financial statement from the

555  beginning of their fiscal year until the legal ownership change. A final financial statement must

556  be filed within 90 days from the date of the actual Fransferof Physieal-Assetsentity change, and
557 if not timely filed, will be subject to Civil Money penalties ef$42;500-(erthe-amountin-effectat
558  the time-of the-fatlure to-file)-for each return not filed.
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