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Cr oss Ref erences:

SUBJECT: Providing Assistance to Non Low Incone Indian famlies
under the Native Anerican Housi ng Assistance and Sel f -
Det erm nati on Act of 1996

1. PURPOSE: This notice describes the exception to the | ow
i ncone requirenment whereby non | owincone Indian famlies
may receive assistance under the Native American Housing
Assi stance and Sel f-Determ nation Act of 1996 (NAHASDA) and
under the Notice of Transition Requirenents fromthe United
St ates Housing Act of 1937 to NAHASDA. This notice also
describes the nethod for determ ning and docunenting when
housi ng need cannot reasonably be net w t hout NAHASDA
assistance. The process for recipients to request HUD
approval to assist non lowincone Indian famlies is also
descri bed.

2. BACKGROUND: One of the national objectives of NAHASDA is to
assi st and pronote affordable housing activities to devel op,
mai ntai n, and operate affordable housing in safe and healt hy
environnents on Indian reservations and in other Indian
areas for occupancy by |lowincone Indian famlies.

Section 201(b)(1) of NAHASDA, Eligible Famlies, states that
except as provided under paragraph (2), assistance under

el i gi bl e NAHASDA housing activities shall be limted to | ow
incone Indian famlies on Indian reservati ons and ot her

| ndi an ar eas.

Par agraph (2) of section 201(b) describes the exception to
the lowinconme requirenent. It states that a recipient may
provi de assistance for honeownership activities under
section 202(2) (devel opnent activities), nodel activities
under section 202(6), or |oan guarantee activities under



title VI to Indian famlies who are not |owincone famlies,
to the extent that the Secretary approves the activities
pursuant to such section or title because there is a need
for housing for such famlies that cannot reasonably be net
W t hout such assistance. (A recipient is defined in
NAHASDA as an Indian tribe or the entity for one or nore
Indian tribes that is authorized to receive grant anounts
under NAHASDA on behalf of the tribe or tribes.)

The NAHASDA regul ations establish [imts and criteria
governi ng assistance to non |owincone Indian famlies.

24 CFR 81000. 110 describes the conditions under which non
| ow-i ncome Indian famlies can receive benefits under the
| ndi an Housing Bl ock Gant (IHBG Program The regul ation
states that a recipient may provide the follow ng types of
assi stance, under certain circunstances (described later),
to non |l owincone Indian famlies:

a. Honmeowner shi p activities under section 202(2) of
NAHASDA, whi ch may include assistance in conjunction
wi th | oan guarantees under the Section 184 program (24
CFR part 1005);

b. Model activities under section 202(6) of NAHASDA; and
C. Loan guarantee activities under title VI of NAHASDA

CONDI TIONS: I n order to provide assistance to non | owincone
Indian famlies, certain conditions nust be net. |In al
cases, a recipient nust determ ne and docunent that there is
a need for housing for each fam |y which cannot reasonably
be nmet w thout assistance.

A recipient may use up to 10 percent of its annual grant
anount to assist Indian famlies wth inconmes that fal
within 80 to 100 percent of the median income w thout HUD
approval. HUD approval is required if a recipient plans to
use nore than 10 percent of its annual grant amount for such
assi stance or when a recipient plans to provide assistance
to famlies with inconmes over 100 percent of nedi an incone.

Additionally, a non lowincone Indian famly cannot receive
the sane benefits provided to a lowinconme Indian famly
unl ess the recipient determnes the famly to be essenti al
to the well-being of the Indian famlies residing in the
housi ng ar ea.

(The housing area is defined as the Indian area. The Indian
area is the area within which an Indian tribe operates
af f ordabl e housi ng prograns or the area in which a tribally



desi gnated housing entity (TDHE) is authorized by one or
nmore Indian tribes to operate affordabl e housing prograns.)

Reci pients determ ne whether a famly is essential to the
wel | -being of the Indian famlies residing in the Indian
area. The criteria and rationale for determ ning whether a
famly is essential should be clearly described in the
recipient’s policy. Additionally, docunentation nust be
mai nt ai ned which clearly supports determ nations.

Exanpl es of the ampunt of assistance that can be provided to
nonessential, non lowinconme Indian famlies are provided as
an attachnent to this notice.

DETERM NI NG AND DOCUMENTI NG WHEN HOUSI NG NEED CANNOT
REASONABLY BE MET W THOUT | HBG ASSI STANCE: As previously
mentioned, in order to provide assistance to a non | ow
income Indian famly, the recipient nust determ ne and
docunent that there is a need for housing which cannot
reasonably be net w thout |HBG assistance. The recipient
must nmake a determ nation and docunent its determ nation
even in cases where HUD approval is not required. Wen a
recipient is considering providing assistance to a non | ow
inconme Indian famly, it is helpful to break down the
determ nation process into two parts: First, it nust be
determned that there is a legitimte housi ng need. Second,
it must be determ ned that the housing need cannot
reasonably be nmet w thout |HBG assistance fromthe
recipient.

A Det er mi ni ng Housi ng Need - To determ ne whether a
housi ng need exists, recipients should consider the
follow ng situations that constitute housing need.
(This guidance is not all-inclusive and there may be
ot her situations which constitute housing need.)

| nadequat e housing - A housing need exists if a
famly resides in inadequate housing. |nadequate
housi ng i ncl udes substandard and over cr owded
housi ng, and for the purposes of this notice,

i nadequat e housing is defined as housing that:

is not safe, is not in a physically sound
condition with all systens performng their
i ntended design functions, or

does not provide adequate space and privacy
for all intended househol d nenbers.



Tenporary housi ng and honel essness - Fam |l ies
l[iving in tenporary housing such as energency
shelters or transitional housing, or in a public
or private place not designated for, or ordinarily
used as, a regular sleeping accommdation for
human bei ngs have a housi ng need.

Cost burden - When a famly pays over 50 percent
of their gross incone for housing (including
utilities) due to the lack of nore affordable
housing, it can be determned that there is a
housi ng need or a need for housing that is nore
af f or dabl e.

If the recipient determnes that a famly seeking | HBG
assi stance does not have a legitimte housing need, the
famly should be notified, in witing, why they are not
eligible to receive assistance.

Det er m ni ng When Housi ng Need Cannot Reasonably Be Met
Wt hout | HBG Assistance - Once the need for housing is
established, the next step is to determ ne whether the
need can reasonably be nmet w thout |HBG assi stance.
The follow ng informati on shoul d be consi dered when
maki ng a determ nati on whether the non | owincone
famly could secure adequate housing w thout |HBG
assi st ance:

Rental and homeowner housing - In cases where a
famly is living in inadequate rental housing, the
reci pient should determne if the famly could
find adequate rental housing w thout requiring

| HBG assi stance before other options, such as
homeowner ship, are considered. |If a famly can

af ford adequate rental housing w thout assistance,
the recipient may not want to consider providing

| HBG assi stance for honmeowner ship.

| ncone and assets - It should be determned if the
famly has sufficient inconme and/or assets that
woul d enabl e them to obtain adequate housing
(which may nmean rental housing) w thout |HBG
assi st ance.

Private and governnental programs - In cases

i nvol vi ng honmeowner shi p, the recipient should
determ ne whether the famly could qualify for a
conventional or government backed nortgage, e.g.,
Section 184, FHA, VA, or RDA. Are there any | ocal
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or state prograns available to the famly? For a
famly who could qualify for a nortgage, but was
rejected due to credit problens, the recipient
shoul d consider whether the famly woul d be able
to meet programrequirenents including repaynent,
i f applicable.

Housi ng market conditions - What is the current
availability of housing, both rental and
homeownership units? |Is there a sufficient nunber
of affordable units on the market that would all ow
the famly to find an adequate unit w thout |HBG
assi st ance?

Housing location - For a famly who |ives outside
of the boundaries of the reservation/Ilndian area
and does not have adequate housing, could the
fam |y secure adequate housing outside the
reservation/lndian area w thout assistance? |If
so, assistance should not be provided. For
famlies who reside wthin the reservation/Indi an
area and woul d not consider noving fromthe
reservation/lndian area, the recipient need only
consider the availability of housing on the
reservation/lIndian area when determning if the
housi ng need can be net w thout |HBG assi stance.

Overcrowded conditions - In cases of overcrowded
conditions, the recipient should determne if the
situation exists due to choice or necessity. Does
the famly or famlies have adequate resources to
all eviate the overcrowded conditions w thout |HBG
assi stance?

Docunenti ng Housi ng Need And The Need For | HBG

Assi stance - Recipients nust carefully docunment their
determ nation of housing need and the reasons why the
housi ng need cannot reasonably be nmet w thout |HBG

assi stance. Because housing need and the inability to
secure housing w thout |HBG assi stance can occur due to
a variety of different circunstances, the type of
docunentation required will vary depending on the
situation. The recipient should consider the
docunentation |isted bel ow and determ ne, based on the
ci rcunstances of the non |owinconme famly, the type(s)
of docunentation that woul d best support its

determ nati ons.




Docunent ati on supporting the determ nati on of housing
need and a determ nation that the need cannot
reasonably be nmet w thout |HBG assistance could
include, but is not limted to, the foll ow ng:

Property inspections (conpleted by the recipient
or other reliable sources); code violation letters
froma | ocal governnent citing unsafe conditions;
famly information including size and the nunber,
age, and sex of children living in the hone.

A statenment froma tenporary housing facility
stating that the famly has been residing at the
facility because they have no other reasonable
alternative. For honeless famlies, the | ack of
any information indicating that the famly has
adequat e housing along with an explanation from
the famly stating why they do not have adequate
housi ng woul d be sufficient docunentation.

A statenent signed by the head of househol d
explaining why the famly has a housi ng need that
cannot be net w thout assistance. The statenent
shoul d be specific regarding the reasons why a
housi ng need exists and the steps that the famly
has taken to secure housing w thout assistance.
The fam |y should provide the recipient with
verification to support its statenent.

Copi es of tax returns, payroll stubs, rent
receipts, utility receipts or cancel ed checks,
etc. Third party verifications can be used to
confirminformation provided by the famly.

Rejection letters fromfinancial institutions or
| andl or ds.

Letters fromstate, |ocal or federal agencies
stating that the famly does not qualify for
housi ng prograns or that there are no prograns
avai |l abl e.

Not es i ncl udi ng nanes and phone nunbers of persons
the famly has contacted in an attenpt to secure
housi ng.

| f HUD approval is required before a famly can obtain
assi stance (as explained in section 3 of this notice), a



copy of the recipient’s docunentation and request for HUD
approval is to be sent to the Area Ofice of Native Anerican
Prograns (ONAP). |If HUD approval is not required, the

reci pient’s docunentation should be kept on-site and be
avail able for HUD review. Recipients should renenber that a
determ nation and supporting docunentati on nmust be conpl eted
on a case-by-case basis for each famly seeking assi stance.

Reci pient’s policies and procedures for assisting non | ow
inconme Indian famlies, including information to be provided
by the famly, the types of docunentation required,

reci pient verification procedures, etc. nust be devel oped
prior to assistance being provided.

As part of its policy, recipients may allow a non | owi nconme
Indian famly to appeal the recipient’s decision and permt
the famly to provide additional information which m ght
cause the recipient to change its determ nation

NON- DI SCRI M NATI ON REQUI REMENTS: | n naki ng the case-by-case
determnations outlined in this notice, recipients nust
conply with the applicable non-discrimnation requirenments
at 24 CFR 81000.12. The Indian Gvil Rights Act (ICRA,
which is Title Il of the Gvil R ghts Act of 1968, applies
to Federally recogni zed Indian tribes that exercise powers
of self-governnent. This Act provides that no Indian tribe,
i n exercising powers of self-governnment, should deny to any
person within its jurisdiction the equal protection of its

| aws or deprive any person of liberty or property w thout
due process of |aw Section 504 of the U S. Rehabilitation
Act of 1973 (See 24 CFR 8) and the Age Discrimnation Act of
1975 (See 24 CFR 146) are applicable in their entirety.
Reci pi ents nmust docunent the rationale for determ nations to
denonstrate consi stency and non-di scrim nation.

VACANT 1937 HOUSI NG ACT UNI TS AND NEW UNI TS DEVELOPED W TH
1937 HOUSI NG ACT FUNDS WHERE | HBG FUNDS HAVE NOT BEEN USED
The Notice of Transition Requirenents fromthe United States
Housi ng Act of 1937 to NAHASDA as published in the Federal
Regi ster on January 27, 1998, will govern the follow ng two
si tuations:

a. Adm ssion of over-inconme famlies to vacant units
devel oped under the 1937 Housing Act which is counted
as Current Assisted Stock under the | HBG Fornmul a, but
for which I HBG funds have not been used.

b. Adm ssion of over-incone famlies to new units



devel oped under the 1937 Housing Act which will be
counted as Current Assisted Stock under the | HBG
Formul a, but for which | HBG funds will not be used.

Question and Answer nunber 16 in the Notice of Transition
Requirenents fromthe United States Housing Act of 1937 to
NAHASDA expl ains that since the 1937 Act no | onger applies
to these units and the NAHASDA final rule will only address
the procedures for admtting over-incone famlies when using
the recipient's annual grant anount, there is a need to
devel op procedures for these units.

For units to be devel oped after Septenber 30, 1997, with
funds provided under the 1937 Act, a recipient nay use up to
10 percent of its funds available from 1937 Act prograns to
admt famlies whose incone falls within 80 to 100 percent
of median incone w thout HUD approval. HUD approval is
required if a recipient plans to use nore than 10 percent of
its 1937 Act funds for such assistance or to provide housing
for famlies over 100 percent of nedian incone.

For vacanci es in homeownership prograns where the units were
under managenent as of Septenber 30, 1997, occupancy by
famlies whose incone falls within 80 to 100 percent of

medi an i nconme may not exceed 10 percent of the dwelling
units in the project or 5 dwelling units, whichever is
greater, w thout HUD approval. HUD approval is required if
a recipient plans to admt nore than this anmount in a
project or to provide housing for famlies over 100 percent
of medi an incone.

In both instances, the recipient nust determ ne and docunent
that there is a need for housing for each famly which
cannot reasonably be net w thout assistance. The sane

gui dance provi ded above for determ ning and docunenting that
there is a need for housing for each famly which cannot
reasonably be net w thout assistance should be applied here.

RECI Pl ENT REQUEST TO ASSI ST NON LOW | NCOVE | NDI AN FAM LI ES:
In cases where HUD approval is required prior to providing
assistance to non lowincone Indian famlies, the recipient
Wil submt its request including supporting docunentation
toits Area ONAP. The Area ONAP will review the request and
supporting docunentation to determne if the information
provided is conplete and adequate. Upon determ ning the
information is sufficient, the Area ONAP will forward the
request to the National ONAP with their recomrendation for
approval. The National ONAP will review the information and
forward it to the Deputy Assistant Secretary for Native
Aneri can Prograns for approval.
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If the Area ONAP determ nes that the information provided by
the recipient is inconplete or inadequate, the Area ONAP

wi |l deny the request and notify the recipient of specific
reasons why it cannot forward the request to the National
ONAP. To the extent resources are available, the Area ONAP
wi |l provide technical assistance to the recipient in
amendi ng and nodifying its request.

8. RECI PI ENT APPEAL OF HUD DENI AL TO ASSI ST NON LOW | NCOVE
| NDI AN FAM LI ES: Wen the Area ONAP denies a recipient’s
request to provide assistance to a non | owincone |ndian
famly, the recipient may request reconsideration of the
denial in witing. The request nust be made within thirty
cal endar days of receiving HUD s denial and nust include
justification for the reconsideration. Wthin twenty
cal endar days of receiving the request, the Area ONAP shal l
reconsider the recipient's request and wll either affirmor
reverse its initial decision in witing, setting forth its
reasons for the decision.

The recipient may appeal any denial by the Area ONAP to the
Assi stant Secretary for Public and Indian Housing within
twenty cal endar days of receiving the denial. The appeal
shall set forth the reasons why the recipient does not agree
with HUD s decision and set forth justification for the
reconsi deration. Wthin twenty cal endar days of receipt of
the appeal, the Assistant Secretary shall reviewthe

reci pient's appeal and act on the appeal, setting forth the
reasons for the decision. Any decision nade by the

Assi stant Secretary constitutes final agency action.

9. ADDI TI ONAL | NFORVATI ON: | f you have any questions or
require further information, please contact your Area ONAP.

/' s/ Deborah Vincent for
Harol d Lucas, Assistant Secretary
for Public and Indian Housing

At t achment



ATTACHVENT

CALCULATI ON OF RENTAL/ HOMEBUYER PAYMENTS AND OTHER ASSI STANCE FOR
NONESSENTI AL, NON LOW I NCOVE | NDI AN FAM LI ES

A non lowincone Indian famly that is not determned to be
essential to the well-being of the Indian famlies residing in
the Indian area, cannot receive the same benefits as a | owincone
Indian famly. This nmeans that a non |owinconme Indian famly
wi |l pay a higher rental/honmebuyer paynent than a | ow i ncone
Indian famly and that a non | owincone Indian famly wll
receive a |l esser anount of other assistance than a | owincone
famly. Exanples 1 and 2 below illustrate how to cal cul ate

m ni mum rent al / homebuyer paynents. Exanple 3 shows how to

cal cul ate the maxi mnum anount of other assistance that can be
provided to a non |lowincone Indian famly.

1. RENTAL AND HOMEBUYER PAYMENTS: The rent paynent or honebuyer
paynment under a | ease purchase agreenent to be paid by a non
| ow-i nconme famly cannot be |less than: (The inconme of the non
| ow-income famly divided by the incone of a famly at 80
percent of median inconme) multiplied by the rental
(honmebuyer) paynent of the famly at 80 percent of nedian
income. However, at the recipient’s discretion, the rent or
homebuyer paynent need not exceed the fair market rent or
val ue of the unit.

The “inconme of famly at 80 percent of nedian incone”
referred to above neans the dollar anmount representing 80
percent of nedian incone adjusted by famly size.

Medi an inconme is the greater of the nedian inconme for the
counties, previous counties, or their equivalent in which
the Indian area is |l ocated; or the nedian incone for the

Uni ted States.

Fair market rent nmeans the fair market rent for the Section
8 Housi ng Assi stance Paynents Program Fair market rents
are published annually in the Federal Register.

RENTAL PAYMENTS

The follow ng exanple illustrates how a rental paynent is
cal cul ated for a nonessential, non | owincone Indian famly.

Exanpl e 1:

A non lowincone Indian famly of four has an incone of
$60, 000.
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Ei ghty percent of the nedian incone for a famly of four
is $30, 000.

The rental paynment for a famly at 80 percent of nedi an
income is $500 a nont h.

The fair market rent is $700.

St ep one:
Di vide the incone of the non |l owincome famly by 80 percent
of the medi an income adjusted by famly size.

$60,000 = 2
$30, 000

| nconme of now | owinconme famly
Ei ghty percent of nedian incone

Step two:
Mul tiply the rental paynent of the famly at 80 percent of
medi an i ncone by the answer from step one.

Rent al paynent

of famly at 80 percent of medi an = $500
Answer from step one = x 2
$1, 000

Step three:

At the discretion of the recipient, the answer in step two
may be conpared to the fair market rent. The recipient may
charge the non lowincone Indian famly a rental paynent of
$1,000 or it may limt the paynment to the fair market rent
of $700. Renenber that the cal cul ated anount of $1, 000 as
well as the fair market rent of $700 represent a m ni mum
paynent, the recipient may charge nore. The recipient’s
procedures for determ ning rental paynments nust be included
in its adm ssions and occupancy poli cies.

HOVEOMNNER PAYMENTS

Follow ng is an exanple illustrating how a honebuyer paynent
is calculated for a nonessential, non |owincone |Indian
famly.

Exanpl e 2: Honmebuyer Paynent

A non lowinconme Indian famly of four has an incone of
$60, 000.
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Ei ghty percent of the nedian incone for a famly of four
is $30, 000.

The honeowner paynent for a famly at 80 percent of
medi an i ncome is $500 a nonth.

The val ue of the honeowner unit (converted to a nonthly
val ue) is $900.

St ep one:
Di vide the incone of the non |l owincome famly by 80 percent
of the medi an income adjusted by famly size.

$60,000 = 2
$30, 000

| nconme of non | owinconme famly
Ei ghty percent of nedian incone

Step two:
Mul tiply the honmeowner paynent of the famly at 80 percent
of nmedi an incone by the answer from step one.

Homeowner paynent

of famly at 80 percent of medi an = $500
Answer from step one = X 2
$1, 000

Step three:

At the discretion of the recipient, the answer in step two
may be conpared to the nonthly value of the unit. The

reci pient may charge the non lowincone Indian famly a
honebuyer paynment of $1,000 or it may limt the paynent to
$900 (the nonthly value of the unit). Renenber that the
cal cul ated anpbunt of $1,000 as well as the nonthly val ue of
the unit of $900 represent a m ni mum paynment, the recipient
may charge nore. The recipient’s procedures for determ ning
rental paynments nust be included in its adm ssions and
occupancy policies.

The recipient is responsible for determ ning the val ue of
the unit. The value of the unit can be determ ned by
obt ai ni ng an apprai sal, by using the dwelling construction
and equi pnent anounts, or by using another reliable nethod.
Once the value is determ ned, a nonthly paynent(principa
and interest)is calculated based on the value of the unit.
Reci pients may wish to consult with |ocal |ending
institutions to determ ne the correct nonthly paynent. The
nmont hly paynment shoul d be cal cul ated using the industry
standard for first-tinme honmebuyers which is a 30-year term
and a current market fixed interest rate.
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The value of the unit only needs to be established when the
reci pient chooses to cap the honebuyer paynent at the val ue
of the unit rather than charging the honebuyer the anount
cal cul ated using the fornmula in exanple 2 above.
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OTHER ASSI STANCE: (O her assistance is assistance other than
rental and honebuyer paynents such as down paynent

assi stance. The amount of other assistance provided to a
nonessential, non |owincone Indian famly cannot exceed:
(I'nconme of famly at 80 percent of nedian incone/lncone of
non | owinconme famly) x (Present value of the assistance
provided to famly at 80 percent of nedian incone).

The present value of the assistance is the current val ue of
the assistance at the tinme the assistance i s provided.

DOMN PAYMENT ASSI STANCE

The exanple below illustrates how to cal cul ate the maxi num
anount of assistance that can be provided to a non | ow
incone Indian famly for down paynent assi stance.

Exanpl e 3: Maxi num down paynent assi stance

A non lowinconme Indian famly of four has an incone of
$60, 000.

Ei ghty percent of the nedian incone for a famly of four
is $30, 000.

The present val ue of the down paynent assistance provided
to a famly at 80 percent of nedian inconme is $10, 000.

St ep one:
Divide the incone of a famly at 80 percent of nedian by the
i ncome of the non |owincome famly.

$30,000 = 0.5

Ei ghty percent of nedian incone
$60, 000

| nconme of non | owinconme famly

Step two:
Mul tiply the present value of the assistance provided to
famly at 80 percent of nedian inconme by the answer from
step one.

Present val ue of the assi stance

provided to fam |y at 80 percent = $10, 000

of nmedi an i ncone

Answer from step one = x 0.5
$5, 000
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The answer from step two, $5,000, is the nmaxi nrum anount of
ot her assi stance that can be provided to a nonessential, non
| ow-i nconme Indian famly.
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